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Live-in Relationships- A Substitute for Marriage
Homa Bansat

Abstract

As per ancient Indian customs, there is nothingeptinan the holy matrimonial ceremony between 2 lgedgut

Indian society is slowly shifting toward modern weasttrinking, which is changing the very structurerafian

society. There is already an alternative to margadive-in relationships. This generation’s coupégs preferring
live-in relationships over marriages as a trial rfior long-term and serious relationships. Countiiigs the USA,
Canada, France, England etc., have already legallzedin relationships and a rapid rate of growthseen in its
practice. The practice of Live-in marriages incredsa lot in the last few decades. From being a taiooiis

earlier days to now being preferred by the smalltipor of a hyper-modern Indian society, live-in t&gaships are
getting legal recognition throughout the countrnge\by the judiciary. Even though the judiciary pded legality
to the live-in relationship, there is a major paot the society who do not accepts the concept efitiv
relationships. There is no specific uniform civade regulating a live-in relationship and it islstegulated by the
personal beliefs of the couple. This paper focuseshe concept of live-in relationships and hovisidifferent
from the concept of marriages in India. This papkso throws light on the legality of this conceptidrow much it
is accepted by the general populace, its advantagesdisadvantages, and why is it slowly becomingular

way of cohabiting. It also discusses the variousitsgorovided to live-in couples by the Legislatarel through
various judicial case laws.

Keywords: Live-in Relationships, Marriages, Legality, Legaghts, Social Issues.

Introduction

For centuries, marriage is considered to be a dadteal performed to tie a conjugal
relationship between two people of opposite sekedndia, the tradition of marriage is
practiced since time immemorial. This tradition vpasbably started during the Vedic period
in mid-500 BCE, but there are several historicgl sites in Harappa and Indus valley dated
back to 4500-3500 BCE which hints that there wasracept of marriage-like tradition where
the couple mate with each other but lives with rtHfemily. There were graves in the
Harappan civilization where the couples were butaggbther, the historians consider it to be
the indication of social acceptance of a relatigmgithe societ§t The concept of marriage is
said to be originated in the Mesopotamian Civilmatin 2350 BCE In Indian traditions,
marriages or arranged marriages are dated badietd'tcentury. Even though a tradition of
arranged marriage is considered to be a bizarrg tim western countries, it is almost a 3
millennium-old custom followed by Indian society.

1Assistant Professor of Law, Panjab University Regioi@entre, Ludhiana.

2 Nath A.,et al. (2015). Harappan interments at Raphigraphy, Harydaa, and Environmen#0(2), 9-32.

3 The Week staffThe origin of marriageTHE WEEK (July 16, 2022, 4:00 P.M.)
https://theweek.com/articles/528746/origins-
marriage#:~:text=The%20first%20recorded%20eviderkifhHebrews%2C%20Greeks%2C%20and%20Roman
S.
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Until the 1990s, in India, marriage was the onlyiap for couples to enter into conjugal
relationships. After the implementation of the LR@licy, Indian culture slowly shifted
toward western customs. Now there is an alterndtivenarriages in Indian society, which is
far more serious than love relationships but ismmore lenient than marriages, it is called a
live-in relationship. Live-in relationship is anrangement where 2 people decide to live
together on either a permanent or long-term basishotionally and sexually oriented needs
without committing themselves to a serious committrad marriage. It liberates the couples
from all the complicated rituals and commitmentsdods each other. In fast-moving Indian
society, young couples prefer it as an alterngbwaarriage. Even the court is treading on the
matter of live-in relationships as it now affectsansiderably big portion of modern society.
People are inclining towards live-in relationshipscause it replaces old and sophisticated
customs with modern, simple, and comfortable pcasti These kinds of changes that are
considered to be significant change in a society liat to take for the older generations who
respected and followed their customs.

This caused a stalemate between the old, traditeoeiety and the modern, fast-moving
society. The question that whether living togethéghout being married is morally wrong or
right is not resolved as of now, but it is beingtstl by the Judicial courts on many occasions
that live-in relationships are completely legaleBvhough it is legal, it is still considered to
be taboo by a big portion of Indian society. Ind@uiture still finds it unacceptable for 2
people of a different gender to cohabit without mage. In a rare and worst-case scenario, it
results in an honor killing. Even though there mny rights provided by the courts to live-in
couples, these rights give them a legal protectiom the government but not from their
blood relatives. The question is not whether imigral or not, the question is, will society
accept it as a general practice in the foresedatulg=?

History of Marriages in Indian Culture

Marriage is an integral part of Indian culture dra$ been practiced since ancient times. But
the institution of marriage was not the same inaheient ages. It all began with the Indus-
valley civilization, which flourished around 250@B. The archeological experts have found
various artifacts that point out that women werghhi respected in the Indus-valley
civilization, which means it is highly likely théte Indus-valley civilization was a matriarchal
society. A matriarchal society is a kind of societlgere a woman is a head of a family and
takes all the decisions relating to all the fanmigitters. The archeological experts also found
out that the people strictly adhere to a singlati@hship and were buried in the same grave.
In ancient Sanskrit texts, the Vedic seers presdrébset of observances knownsenskara’,
marriage is one of the sixteeBdnskara’'.

4 Anjali Marar, “What a Harappan grave says about marriag&he Indian Express (¥7July, 2022, 5:10 P.M.)
https://www.google.com/amp/s/indianexpress.contlafixplained/what-a-harappan-grave-says-aboutiaggr
5531050/lite/
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According to Manava Dharma Shashtra, there werer®d of marriage practised in ancient
India. Brahma Vivah is a kind of marriage, wherthéa of the girl himself invites a Veda
learned and pious man and gift him his daughtemarriage solemnized by a Brahmin.
DaivaVivah is a type of marriage, where a fathésdiis daughter to a priest admkshina’
(fee) for officiating a ceremony. ArshaVivah is iadk of marriage, where a girl's father gives
away her daughter in exchange for live stocks, gdiye cows to fulfil a ritual.
PrajapatyaVivah is a kind of marriage where thddand groom were married by her father
with due honour and blessings. Asura Vivah is @ lkihmarriage is still followed in India. In
this kind of wedding, the bride’s father bestowsnasch wealth on his daughter as he can
afford at her wedding. GandharvaVivah is also knawhove marriage; it is a voluntary union
of a man and a woman who fell in love in solituttethis kind of marriage ceremony, only
the consent of the bride and groom was essentiddstidisa Vivah means marriage by capture
and abduction is known as Rakshasa marriage. $riythe of marriage, girl gets abducted and
got married to her abductor without her or her pgseconsent. PisakaVivah is a kind of
marriage where a girl was sexually violated whhe svas intoxicated or asleep, she was later
given the social status of a wife of the accused.

In Ancient India, the practice ofSWwvayamvara'was also prevalent. Stvayamvara'in its
literal sense means ‘Swayam’- self, and ‘Vara’-agnp which means "right to choose the
groom". In ancient India, the swayamvar was practiby the upper-class society (nobleman,
royal family, etc.). In aSwayamvar, the bride had the sole right to choose her groaars)
from the bachelor participants. There was a mentibfSwayamvar’'in both ‘Ramayana’,
where Lord Ram marries Goddess Sita after bregkim@hiva Dhanusha at th&wayamvar’
and in ‘Mahabharata’ where Arjuna marries Draugaftér winning an Archery competition
in the Swayamvar. This custom was generally predthy the royal family to choose a groom
from the elite group of suitors. Polygamy and Potrg was also a practice in the Ancient
and Medieval period. If a man is married to muétiplomen, then it is called polygamy. In
polyandry, a woman is married to multiple men. phactice of polygamy and polyandry was
not so popular in ancient India, but it was stilagticed by the upper strata of the society.
Polygamy was mentioned and validated by the ‘Rigla’eeven though monogamy was
preferred by the majority of people. It was comnfonkings and noblemen to marry more
than 1 woman in ancient times. These customs weiped till the British rule.

All the aforementioned practices show that evemgihothe custom of marriage existed since
time immemorial, it was changed from time to tinbe@ding to society. In the Indus valley

civilization, women were treated equally to godsahcient India, even though women were
treated equally to men, they were not allowed teehaultiple husbands, but a man can marry
multiple women which prevailed till the end of tireedieval period. The practice of polygamy

and polyandry was outlawed by the British Governinehich is still prevailing in India.

Live-in Relationship

The concept of live- in relationship has gainedyanty in the last 2 decades in India. There
is no precise definition for a live- in relationghilt is generally said to be a trial-run for a
long-term marriage. In a live-in relationship, ctaglive together for sexual and emotional
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relationship without being married. A very sma#dtion of Indian society accepted this as a
normal tradition. In this modern time, young cosplend to check the compatibility of their
relationship before committing themselves to anfare complex and serious commitment. In
ancient Indian Vedic texts, there is no mentiondarecessity of a girl to be physically pure
for her to get married. Pre-marital sex was natbet in ancient IndiaWhereas now, there is
a big chunk of Indian society which still strongippose the concept of live-in relationships.
In Indian society, pre-marital sex is looked dowwom and is frowned upon. Most Indian
grooms, irrespective of their education, still vatliteir bride to be virgin. It seems that Indian
society now is more primitive than Ancient Indiaackty. Now we will discuss the various
aspects of live-in relationships.

Advantages of a live-in relationship

There are always 2 faces to a coin, nothing iseperind nothing is completely corrupt. If

there is a bad side to something, there must lmod gide too. Similarly, even though live-in

relationships are considered to be a taboo, it Haes some good impacts on the society like-

1. It enables the couple to test the compatibilityhafir relationship before getting married

2. ltis easier to get separated in a live-in relafop than in a marriage

3. There as a very slim chance to get summoned i@ f@ a separation proceeding.

4. It is cost effective, as there is no need to perfany ritual for entering into a live-in
relationship.

5. It gives a complete experience of a marriage witlaoy legal or cultural liability.

Disadvantages of a live-in relationship

1. Indian society don't accept the practice of liverghationships and treat it as a taboo.

2. If the live-in couple separates, the woman suftees most. Groom’s family generally
don'’t prefer to marry their son with a woman whasvirma live-in relationship.

3. Even though the child born out of a live-in relagbip has a right in the parent's
property, he does not have a right in a propertjonit Hindu Undivided Family.

4. Society do not treat a live-in couple as samerasigied couple.

Types of Live-In Relationships

Live-in relationships can be divided into 3 mainegpries

1. Where a heterosexual non-married couple live wibheother. The court completely
legalized this kind of relationship.

2. Where a married person eloped with another peradrtfeey are living together without
being married. This kind of live-in relationshipimmoral as well as illegal. The counmt
Kusumv.

5Samyuktha Nair, The history of the concept of virginity in Indiaycawhat makes it such a big deal todaigD
TIMES (March 3, 2022).
https://edtimes.in/the-history-of-the-concept-ofgiity-in-india-and-what-makes-it-such-a-big-deéadtay/
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3. The State of Uttar Pradestthe Allahabad High court denied to provide policetection
to the live-in on the ground that where a marriesnan eloped with another man without
completely dissolving the marriage, then it coutd be covered under the definition of
the ‘nature of the marriage’ and is completelygie

4. Where a couple of same sex living together. Eatlieas criminalized under section 377
of the Indian Penal Code, but after the casHaftej Singh Johar Union of India’ it is
now legalized by the Hon'ble Supreme Court of India018.

Position of A Live-In Relationships in India

In India, live-in relationships are generally teghtas an abomination to society. As it is still a
new practice in India, there is no uniform Codeutating a live-in relationship. The concept
of living together without being marred is slowlyrsading in the big metro cities, but are still
considered to be highly immoral in the tier 1l egiand small villages. Maharashtra was the
first State to approve a proposal which suggedtatia women should get a status of a wife
after a ‘reasonable period’. ‘Reasonable periods$ wat defined as it may depend upon the
circumstances of each case. Socially, it is stihaceptable in many parts of India, but it is
getting its way around. A lot of changes have besmorded in a live in relationships in the
past one and a half decade, which provided a logbts and some duties which needs to be
fulfilled by the live-in couples.

Live-in Relationships and Article 21

Even though a live-in relationship is consideredéoa great substitute for marriage, it was
not always the same. In the early 2000s, the liggafilive-in relationships was in the grey
area i.e., it was neither legal nor illegal. Frdma judicial point of view, it was held in the case
of Lata Singhv.State of U.P that if 2 consenting adults of heterogenic sexisieg together

in a live-in relationship, it does not amount ty affence. The landmark case ®fKhushboo
v.Kanniammal was the most important case which decided theduttilive-in relationships.
In this case, the Apex court answered whether exifivrelationship is legal or not with a
positive tone. The court held that even thougmbviogether is considered to be immoral, it is
a personal decision and can be taken by a persorattdined the majority. The court further
stated that it comes within the ambit of Article &lthe constitution, which is the Right to life
and liberty.

Even though the Hon'ble Supreme Court of Indialiegd live-in relationships, there are
many instances where the High courts of variouseSthave constantly refused to grant
protection the live-in couples. The High court @ribay, Rajasthan, and Punjab and Haryana
have constantly refused to provide police protectmlive-in couples, which was condemned
by the Hon'ble Supreme Court on the multiple priidec The Hon'ble Supreme Court

6 W.P.(C) N0:53503 of 2016.
7(2018) 10 SCC 1.

8 AIR 2006 SC 2522.
9(2010) 5 SCC 600.
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directed all the lower courts to take a wider agwidnt view on live-in relationships before
taking a decision.

Rights Provided to Women and Children Born out of aLive-In Relationship

After the case ofS. Khushboos.Kannimma)J many other judgements paved the path for
legalizing live-in relationships. These rights gieen after a long judicial fight. In the case of

Indira Sharma.V.K.V. Sharma} the Hon'ble Supreme Court requested the Parliatment

enact new legislation based on certain guidelinbgwwere given by the court so that the
victims of Domestic Violence, irrespective of beim@rried or not, can be given protection

from the partner and society.

The guidelines given by the Supreme Court are l&sifs-

1. The couple should cohabit with each other in aiiveslationship for a reasonable period
of time. It depends upon the facts of each casevarids in each situation. The Duration
of ‘a period of a relationship’ is defined undectsen 2(f) of the Protection of Women
from Domestic Violence Act, 2005

2. Shared Household means to cohabit under one rabfsadefined in section 2(s) of the
Protection of Women from Domestic Violence Act, 200

3. If the couples living together is sharing each eggeaccording to their salary, or any one
of them sharing a bank account (Joint account)uisiog immovable property in joint
names, investing in long-term assets etc., mayhedng factor.

4. Sexual relationship, not only for sexual pleasuret for the emotional and intimate
relationship, same as in a marriage for conceiehifgiren, and for emotional support and
companionship.

5. Entrusting the responsibility to generally the wante manage the home, cook, clean,
manage and take important decisions regarding ¢lisehalso indicates a marriage-like
relationship.

6. Having children is a very strong indication of arrmege-like relationship and indicates a
clear intention of the couple to hold on to thetieinship.

7. Socialization in public holding out to the publisdchsocializing with friends, relatives, and
at other social gatherings as if they are marrigdlso a strong indication to hold the
‘marriage-like relationship’.

8. Intention and conduct of the parties’ common iritantis to what their relationship meant
and what their roles and responsibilities are e rglationship can also be used to define
their relationship.

Right to Maintenance

In 2008, the National Commission for Women (Malimatommittee) recommended the
ministry to amend the definition of ‘wife’ under 8®n 125 Cr.P.C. The commission further
stated that the definition should further includewoman living with a man like his wife.” the
legislature acted upon the recommendations ofdhetittee on the Reforms of Criminal

10(2013) 15 SCC 755.
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Justice System and altered the meaning of wife usdetion 125 Cr.P.&.In the case of
Chanmuniya.Virendra Kushwah& The Apex court of India upheld the right of a wania a
live-in relationship to claim maintenance undetrtisecl25 of Cr.P.C. The court further stated
that it protects women from men who just want teetthe advantage of the loopholes of live-
in relationships. In another case Kdémlav. Mohan Kumat®, the Hon’ble Hon'ble Supreme
Court further stated that a woman living in a limerelationship should get respect and the
status a wife gets after getting married. In tlase; long cohabitation between a man and a
woman led the court to entitle maintenance to tbenen and the child born out of the live-in
relationship.

Right to visa extension

Earlier a proof of marriage needed to be submiibetthe concerned department for a grant of
visa extension to a partner in a relationship. €hier no rule related to granting a visa
extension to a person on the sole basis of a hivelationship. The court, in a very interesting
case ofSvetlana KazankinaUnion of Indid* stated that even though the relationship
between a live-in couple is not as formal as a iage; but now with modernization in a

society, live-in couples should be treated equtdlthe married couples. The court further
stated that just like a married couple, live-in gies also tend to enjoy the companionship of
one another, love, and affection and the extensibrisa enables such foreigners living

together with Indian citizens to share such moments

Inheritance

Live-in relationships have no legal status underlindu Marriage Act or any other personal
law which brings up a question about the inhergan€ the deceased partner in a live-in
relationship. In 2015, a case was filed regardisgralar matter. IrDhannulal.Ganeshrart?,

a dispute broke out between the live-in partner atiger family members of the family
regarding the property of the deceased. In thig,ctiee Hon'ble Supreme Court stated that
where a couple is cohabiting for a long periodiofet after the death of a live-in partner, a
woman has a right to inherit her partner’s property

Protection of a live-in partner against Domestic \alence.

When the Protection of Women from Domestic VioleAot was enforced in 2005, it did not
provide protection to women in live-in relationshiplt was changed in the case [of
Velusamy. D Patchaiammat® In this case the court gave the guidelines fortgmting
women in a live-in relationship from domestic viode. The Apex court provided the same

11 “Committee on Reforms of Criminal Justice Syste@vernment of India, Ministry of Home Affairglar.
2003, vol. 1, p. 189, (last visited on: o1 July, 2022)
https://www.mha.gov.in/sites/default/files/criminalstice_system_2.pdf.

12(2011) 1 SCC 141.

13(2019) 11 SCC 491.

14(2015) 225 DLT 613.

15(2015) 12 SCC 301.

16AIR (2011) SC 479.
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protection to the live-in couples under the Protecof women from Domestic Violence Act,

it fulfills certain essential conditions, these diions are-

1. People entering into a live-in relationship musiatthe legal age for marriage

2. They must be otherwise qualified to enter into kdvwaarriage i.e. both of them should be
of sound mind.

3. Both of them must hold themselves out to societyegsivalent to the spouses in a
marriage

4. Both of them must voluntarily enter into a liverilationship and held themselves out to
the world as spouses for a reasonable period @f tim

If a live-in couple fulfills all of the following enditions, a woman can file a case of Domestic
Violence against her partner under the Act eveandghashe is not married.

In thelndira Sharma caseThe Hon'ble Supreme Court clarified the legalitpws of a live-in
relationship to some extent. In the case, the dmld that where a woman is knowingly is in
a live-in relationship with a man who is lawfullyamied is not entitled to various reliefs
available to a legally wedded wife under the aait Bt a same time, the court felt that it
would amount to a great injustice to a woman dfehies any protection to her.

Legal Status of a Child Born out of a live-in relaionship

The Hon'ble Supreme Court in one of the first caskded to live-in relationships stated that
a child born out of a live-in relationship is caeied as legitimate as a child born out of a
marriage is. InBalasubramanyam Suruttayal, the apex court stated that if a man and a
woman are living with each other for a long per@dime, the child should be treated as if
he/she is born out of wedlock and has a rightfaralin the ancestral property. In another
instance, in the case &adan Mohan Singh v. Rajini Kahtthe Hon'ble Supreme Court
again stated that if a child is born out of a Idasfing live-in relationship, he or she could not
be considered an illegitimate child or an abomaoratn the society.

Further, in the case &avitabenSomabhaiBhatiyahe State of Gujarat a Hon'ble Supreme
Court headed by Justice Arijit Pasayat held thahiéd born out of a live-in relationship
should not be considered illegitimate. Even if ddchorn out of a live-in relationship is given
out for adoption shall be considered as a chila oot of a live-in relationshify.

Inheritance Rights of a child born out of a live-inrelationship

17 AIR 1992 SC 756.

18(2010) 9 SCC 209.

19SLP (Crl.) No. 4688 of 2004.

20 Lydia Suzanne ThomaByreaking: JJ Act- Child Born In Live-in Relationshijp Be Construed As Child Born
To Married Couple: Kerala High Court-Read JudgmdritieLaw (Apr. 10, 2021) https://www.livelaw.in/news-
updates/child-born-in-a-live-in-relationship-chitdarried-couple-kerala-high-court-adoption-juvenilstice-
172398?infinitescroll=1.
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In 2010, in the case @haratha Mathav.Vijey A Renganathghthe Hon'ble Supreme Court
held that a child born out of a live-in relationsiias a right to have a share in the parent’s
property. Being born out of a live-in relationshdpes not hinder this right. In 2010, The
Hon'ble Supreme Court stated that a child bornobuat live-in relationship can only claim a
share in the property of his parents and does a¢ la legal claim on the ancestral property
whatsoever. But in 2022, The Hon'ble Supreme Caouigd in the recent judgement of
Kattukandi Edathil Krishnan v. Kattukandi Edathialgan?? that a child born out of a live-in
relationship even has a Coparcenary right in tloestnal property of his parents.

What Can we do Better

Even though live-in relationships are socially wegtable in India, it is neither a crime nor a
sin and is totally a personal decision of a persatians cannot mind their own business and
love to gossip and degrade each other. Even thie Bayrt's of some States failed to accept
live-in relationships. In 2012, more than a decafter legalizing live-in relationships, the
High Court of Punjab and Haryana refused to graotiggtion to a live-in couple, on the basis
that it is immoral and socially unacceptable. Thapte had to move to the Supreme Court,
which ordered the High Court to provide police pation to the coupl&. It is not the only
instance of refusal to grant protection to a limecbuple, but luckily there are very few of
these instances.

Society needs to change its view on live-in reta&hips and it cannot be done without the
help of the media and the government. If the gawemt cannot promote live-in relationships,
at least it should frame laws to protect the irgeod live-in couples. There are various things
that can be done by the media, government, and us.

1. Media is the # pillar of Indian Democracy, so it must act respblys In this instance, the
media should not show live-in relationships as talmr a trait of a delinquent or a bad
person. The media help normalize the practicevefii relationship.

2. The parliament should frame laws protecting therggt of live-in relationships.

3. Indian Administration should treat live-in couplas equal to married couples. It should
help normalize the practice of live-in relationsghi’he administration should not treat
them unequally just because they are unmarried.

4. As a protector of justice, the court should tréa-in couples as if they are married and
should decide a case on the basis of the factseeofdse and not just because it is immoral
and sinful to live together without being married.

5. And lastly, as a society, we need to treat a liveauple normally and not as a taboo. Just
because they are living together without being redrdoes not gives us the right to judge
them and outcast them from society. A live-in ceu not doing anything illegal and
needs the support of society the most.

21(2010) 11 SCC 483.
22(2022) SCC Online SC 737.
23 CRWP-9821-2021.
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Conclusion

In India, marriage is considered to be the onlyiamptto form an intimate and sexual
relationship. Indian society cannot accept charigedeir customs so suddenly unlike the
western and European countries because India’areui$ one of the things which make it
unique and beautiful. But with modernization mangditional customs changed, like the
concept of live-in relationship was introduced asibstitute for marriage. Even though it was
unacceptable in a vast portion of Indian Socidtyas accepted by the Hon’ble Supreme
Court with open arms.

Live-in relationships got a lot of rights and dstieithin less than 2 decades, as this subject
gained popularity, the court took it as a respadlisitand paved the path to protect live-in
couples. Live-in couples suffered their share afibhips to get to the rightful position where
it stands right now. The Indian Judiciary and Rankent are still figuring out the various rights
which need to be provided to live-in couples. Etlmugh there are no laws regulating live-in
relationships, this subject has seen a lot of gnoarid development regarding rights and
protection in the past 3 decades. And one can lbope for a better future where Ancient
Indian traditions and Modern Western Practicesaagxist and live-in couples and married
couples can live in the same society without bdundged.
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Power of Prescribed Authorities of Armed Forces tdsrant Maintenance to Wives and
Children of Armed Forces Personnel in India: A Critical Appraisal

Dr. Abhay Kant Upadhyay
Ms. Amrita Singt¥

Abstract
The authorities in the Armed Forces are granting thaintenance to the wives and children of the mesrdfehe
Armed Forces in accordance with the powers confemethe respective legislations which were enactethan
1950 and 1957 respectively. The intention of thdigment was entirely different than what is beiiojowed
nowadays. The object of bringing the legislations haen misconceived by the authorities at varieusl$ in the
Armed Forces which is required to be analyzed impttesent Research paper.

Key Words: Armed Forces Personnel Prescribed Authorities,yArvir Force, navy, Maintenance.

Introduction

The Air Force Act, 1950(45 of 1950) was enacteddnsolidate and amend the law relating
to the government of the Air Force, the Army AcB50 (46 of 1950) was enacted to
consolidate and amend the law relating to the gowent of the regular Army and the Navy
Act, 1957(62 of 1957) was enacted to consolidatd amend the law relating to the
government of the Indian Navy. The provisions wilard to grant of pay and allowances in
the Air Force Act, 1950 and the Army Act, 1950 arere or less similar. Any sum required
by order of the Central Government or the presdriliiéicer to be paid for the maintenance of
his wife or his legitimate or illegitimate child ¢owards the costs of any relief given by the
said Government to the said wife or child in cagefficers or the airmen as the case may
be3Any sum required by order of the Central Governnuerthe prescribed officer to be paid
for the maintenance of his wife or his legitimateillegitimate child or towards the costs of
any relief given by the said Government to the seii@ or child in case of officers or the
person other than the officer as the case maiHbeever, the Navy Act has some more
elaborative provisions as such any sum requirdgktpaid for the maintenance of his wife or
legitimate or illegitimate children under the prsieins of section 31.

Legal Provisions Relating to Maintenance in Armed Brces

! Advocate, High Court of Judicature at Allahabad, Eait: abhaykantupadhyayl@gmail.com

2 Assistant Professor, Shri Vaishnav School of Law/\8V, Indore, Email: amritalaw8@gmail.com
3 Section 91 (i) and 92 (i), Air Force Act, 1950

4 Section 90 (i) and 91 (i), Army Act, 1950

5Section 28 (6) and 29 (5), Navy Act, 1957
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It is relevant to mention here that the view thatluttions from pay and allowances of a
person subject to the Act are permissible only ite gffect to a decree for maintenance
granted by a Civil CouffThis provision was brought in force mainly with thigject to reduce
the economic adversity the spouse and childreheferving soldiers and as an exception to
the provision under which the pay and allowances @ferson subject to Army Act, 1950
cannot be attached in satisfaction of any decrese ®@ivil Court’Alternatively, it can be said
that if any Civil Court or Criminal Court or Familgourt grants an alimony or maintenance
may be interim or final as the case may be in fawduhe spouse or the children. Further to
this, it shall be construed as exceptions not &igémule except to give effect to the orders
and decrees granted by Civil Court or Criminal Gaur Family Court. Similar applies to
corresponding provisions of the Air Force Act, 19%8erefore, for the implementation of the
provision, the Army and the Air Force both haveniofated the independent policies in
accordance with the powers conferred to the subateiauthority for making law on the
respective organizations on the subject.

All the persons belonging to the Indian Navy argydwund as per law to maintain his wife
and children in the same manner as if they werpasga to maintain while they were not the
members of the Indian Navy. However, execution oforement of the order of the

competent Civil Court or Criminal Court or Family@t but cannot be directed towards the
person, pay, arms, ammunition, naval equipmemsiriments or clothing.

Where it appears to the satisfaction of the Ce@mlernment or the Chief of the Naval Staff
or the prescribed authority that a person subjctaval law has without reasonable cause
deserted or left in destitute circumstances hig wif any legitimate child unable to maintain
himself or has by reason of contracting a secondiagg become liable to provide separate
maintenance to his first wife; or where any deaeerder is passed under any law against a
person who is, or subsequently becomes, subjatual law for the maintenance of his wife
or his legitimate or illegitimate children and gpgaf the decree or order is sent to the Central
Government or the Chief of the Naval Staff of theesgribed authority; the Central
Government, or the Chief of the Naval Staff or finescribed authority may direct a portion
of the pay of the person so subject to naval labetdeducted from such pay and appropriated
in the prescribed manner towards the maintenandaisofvife or children but the amount
deducted shall not exceed the amount fixed by #oee or order (if any) and shall not be at a
higher rate than the rate fixed by regulations mater this Act in this behalf.

However, in the case of a decree or order for raarice, no deduction from pay shall be
directed unless the Central Government or the Chiihe Naval Staff or the prescribed
authority is satisfied that the person against whsnth decree or order has been passed or
made, has had a reasonable opportunity of appeanidgs actually appeared either in person

6 Note, 22 (a) to Section 90(i), of the Army Act5DX(Manual of Military Law, Volume-II)
7 Section 28, Army Act, 1950
8 Section 31(1), Navy Act, 1950
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or through a duly appointed legal practitionerdedend the case before the Court by which
the decree or order was passed or nfade.

Where arrears of maintenance under a decree or bede accumulated while the person
against whom the decree or order has been madebject to naval law whether or not
deductions in respect thereof have been made fisrpay under this section, no step for the
recovery of those arrears shall be taken in anytater such person has ceased to be so
subject unless the court is satisfied that he $iase he ceased to be subject to naval law, the
ability to pay the arrears or any part thereof hasl failed to do s¥.

Where a proceeding for obtaining a decree or datanaintenance is started against a person
subject to naval law, the Court may send the pmdes service on that person to the
commanding officer of the ship on which such pensoserving or on the books of which he
is born, or if, by reason of the ship being at@eatherwise, it is impracticable for the court to
send the process to the commanding officer, thet coay, after not less than three weeks’
notice to the Central Government send it to a $agr¢o that Government for transmission to
the commanding officer for service on that perddowever, such service shall not be valid
unless there is sent along with the process sutho$unoney as may be prescribed to enable
that person to attend the hearing of the proceeaimbto return to his ship or quarters after
such attendanc@.

If a decree or order is passed or made in the pdicg against the person on whom the
process is served, the sum sent along with theepsoshall be awarded as costs of the
proceeding against that persén.

No process in any proceeding under this sectiofl beavalid against a person subject to
naval law if served on him after he is under ordersservice at a foreign station or beyond
Indian waters? The production of a certificate of the receipttiod process purporting to be
signed by such commanding officer as aforesaid flgakvidence that the process has been
duly served, unless the contrary is proved.

Where by a decree or order a copy whereof has deweinto the Central Government or the
Chief of the Naval Staff or the prescribed autlyprihe person against whom the decree or
order has been passed or made is directed to pastsany sum sent along with the process,
the Central Government may pay to the person edtdah amount in full satisfaction of that
sum and the amount so paid by the Central Goverhsigaedl be deemed to be a public
demand recoverable from the person against whormdebeee or order has been passed or

9 Section 31(2), Navy Act, 1957.
10 Section 31(3), Navy Act, 1957.
11 Section 31(4), Navy Act, 1957.
12 Section 31(5), Navy Act, 1957.
13 Section 31(6), Navy Act, 1957.
14 Section 31(7), Navy Act, 1957.
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made, and without prejudice to any other mode obvery, may be recovered by deduction
from his pay, in addition to the deductions authedi®

Where any person subject to naval law has maddl@mant of any part of his pay and
allowances for the benefit of his wife, that alletmh shall not be discontinued or reduced until
the Central Government or the Chief of the NavalSir the prescribed authority is satisfied
that the allotment should no longer be made or lshoei reduced®

Herein the expression “pay” includes all sums psyab a person subject to naval law in
respect of his services other than allowancesein dif lodgings, rations, provisions, clothing
and travelling allowances.

From the bare perusal of the above provisions oopl@ted under various statutory laws
relating to the members of the Armed Forces withard to the maintenance of wives and
children, it is apparently evident that the Navyt pcovides more exhaustive provisions in
comparison to the Army Act and Air Force Act. THere, they have evolved their alternative
mechanism for the implementation of the respeqtiavisions for maintenance of wives and
children by formulating the independent policiés.

Provisions for Maintenance under Civil Laws

The whole concept of maintenance was introducextder to see that if there is a spouse who
is not independent financially then the other spaglsould help him/her in order to make the
living of the other person possible and independbfaintenance is the amount which a
husband is under an obligation to make to a wifeeeiduring the subsistence of the marriage
or upon separation or divorce, under certain cistamces. It, thus, emerges that maintenance
is meant to tide over a difficult financial situati and not to lead life on someone else’s
expense. When determining the amount of maintenam@sonable needs of the spouse
seeking maintenance against the ability of theradpeuse to pay must be balanced. Further,
grant of maintenance in favour of wife, necessamlsults into deprivation of the husband of
his property and it is well settled by now thatare can be deprived of his life, liberty and
property except after affording him a fair and mewble opportunity to defend against such
action. The Hindu Marriage Act, 1955 provides famporary and permanent alimonies.

(a) Maintenance pendente lite and expenses of proceedsiWhere in any proceeding
under this Act it appears to the court that eitherwife or the husband, as the case may
be, has no independent income sufficient for hdri®support and the necessary expenses
of the proceeding, it may, on the application oé thife or the husband, order the
respondent to pay to the petitioner the expens#segiroceeding, and monthly during the

15 Section 31(8), Navy Act, 1957.

16 Section 31(9), Navy Act, 1957.

17 Section 31(10), Navy Act, 1957.

18 Army Order 02 of 2001 and Air Force Order 03 of.20
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proceeding such sum as, having regard to the qatitis own income and the income of
the respondent, it may seem to the court to benedde. However, the application for the
payment of the expenses of the proceeding andmeocithly sum during the proceeding,
shall, as far as possible, be disposed of withity glays from the date of service of notice
on the wife or the husband, as the case may be.

(b) Permanent alimony and maintenanceAny court exercising jurisdiction under this Act
may, at the time of passing any decree or at ang Subsequent thereto, on application
made to it for the purpose by either the wife @& llusband, as the case may be, order that
the respondent shall pay to the applicant for hdrissmaintenance and support such gross
sum or such monthly or periodical sum for a term exaceeding the life of the applicant
as, having regard to the respondent’s own incondecdimer property, if any, the income
and other property of the applicant the condudhefparties and other circumstances of
the case, it may seem to the court to be just,anydsuch payment may be secured, if
necessary, by a charge on the immovable propertth@frespondent. If the court is
satisfied that there is a change in the circumssuet either party at any time after it has
made an order, it may, at the instance of eithetypaary, modify or rescind any such
order in such manner as the court may deem jusiteltourt is satisfied that the party in
whose favour an order has been made under thisséwts re-married or, if such party is
the wife, that she has not remained chaste, eudi party is the husband, that he has had
sexual intercourse with any woman outside wedldickjay at the instance of the other
party vary, modify or rescind any such order intso@anner as the court may deem fist.

(c) Alternative Mechanism for Payment of Maintenance uder other StatuesThe Code
of Criminal Procedure, 1973 provides the aspechaitenance to wives and children as
a speedy and efficacious remedy. From a bare gentishis provision, it is manifestly
evident that a wife becomes entitled to maintenamdg if she is able to establish to the
satisfaction of the jurisdictional magistrate tehe is legally wedded wife of the person
from whom she claims maintenance, she is unabheaiotain herself and her husband in
spite of having sufficient means has neglecte@fused to maintain hét.

Further, the wife loses her right to maintenancghé is living in adultery, or if, without any
sufficient reason she refuses to live with her lansb The words “upon proof of such neglect
or refusal,” are of great importance because thawmels imply that maintenance cannot be
granted in favour of a wife until it is proved thie husband has neglected or refused to
maintain her despite being possessed of suffiae@ans and the wife has no means to
maintain herself? A fact is said to be proved when, after considgtire matters before it, the
Court either believes it to exist, or considereistence so probable that a prudent man

19 Section 24, Hindu Marriage Act, 1955.

20 Section 25, Hindu Marriage Act, 1955.

21 Section 125, Code of Criminal Procedure, 1973.
22 |bid n.20.
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ought, under the circumstances of the particulaecéo act upon the supposition that it
exists?® Proving a fact requires evidence which means noldides all statements which the
Court permits or requires to be made before it ligagses, in relation to matters of fact under
inquiry, such statements are called oral evideatedocuments including electronic records
produced for the inspection of the Court, such duents are called documentary evideffce.
The term “statement” means a statement of a witwhsse veracity has been tested by cross-
examination and the term “Document” means a doctirgenuineness of which has been
established in accordance the law of evidence¢hdrefore, emerges that the requirements of
the law of maintenance have to be proved by leadivigence including statements of
witnesses tested on the touchstone of cross-extiorirend documents veracity of which has
been established.

Supreme Court on Maintenance Laws

In the case oSanjay Kumar Sinha v. Asha Kumari and anotliee, Hon’ble Supreme Court
of India held that even consequent upon passitigeomaintenance order under Section 24 of
the Act by the Family Court, the order passed lgyRhmily Court, Samastipur under Section
125 of Cr.P.C. stands superseded and now no ldralds the fielc® Further in the case of
Rakesh Malhotra v. Krishna Malhotféthe Hon'ble Supreme Court held that since the
Parliament has empowered the Court under Secti(®) #5the Act and kept a remedy intact
and made available to the concerned party seekioujfization, the logical sequittor would
be that the remedy so prescribed ought to be eseztciather than creating multiple channels
of remedy seeking maintenance. One can understamdsituation were considering the
exigencies of the situation and urgency in the enatt wife initially prefers an application
under Section 125 of the Code to secure maintenamoeder to sustain herself. In such
matters the wife would certainly be entitled to éavfull-fledged adjudication in the form of
any challenge raised before a Competent Court reitimeler the Act or similar such
enactments. But the reverse cannot be the acceptad

Further the Hon’ble Supreme Court Rajnesh v. Nehaand anotAérthe Hon’ble Supreme
Court has laid down the exhaustive guidelines iarege of the powers conferred under
Article 142 of the Constitution of India and sattlne controversy of overlapping jurisdiction
of maintenance in various statutes at differentrfts and the operating portion reads as
under:

a) Issue of overlapping jurisdiction- To overcome the issue of overlapping jurisdiction,
and avoid conflicting orders being passed in d#férproceedings, it has become

23 Section3, Indian Evidence Act, 1872.

2Section3, Indian Evidence Act, 1872.

25Civil Appeal No. 3658 of 2018 Decided on 09.04.2018
26Criminal Appeal No. 246-247 of 2020 Decided on @72020.
2’Criminal Appeal No. 730 of 2020, Decided on 04.02@
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b)

d)

necessary to issue directions in this regard, ab ttiere is uniformity in the practice
followed by the Family Courts/District Courts/Matyege Courts throughout the country.
It was directed that where successive claims fanteaance are made by a party under
different statutes, the Court would consider anustdjent or setoff, of the amount
awarded in the previous proceeding/s, while detamgiwhether any further amount is to
be awarded in the subsequent proceeding; it is nmaaledatory for the applicant to
disclose the previous proceeding and the ordersepasherein, in the subsequent
proceeding; if the order passed in the previouggeding/s requires any modification or
variation, it would be required to be done in thee proceeding.

Payment of Interim Maintenance-The Affidavit of Disclosure of Assets and Liabiiti
annexed as Enclosures I, Il and Il of this judgtmes may be applicable, shall be filed
by both parties in all maintenance proceedingsudicg pending proceedings before the
concerned Family Court / District Court / MagistmtCourt, as the case may be,
throughout the country.

Criteria for determining the quantum of maintenance -For determining the quantum
of maintenance payable to an applicant, the Cchatl 4ake into account the criteria
enumerated in Part B — lll of the judgment. Theredaid factors are however not
exhaustive, and the concerned Court may exerdgsdiscretion to consider any other
factor/s which may be necessary or of relevangkdrfacts and circumstances of a case.

Date from which maintenance is to be awardedt-was made clear that maintenance in
all cases will be awarded from the date of filihg tapplication for maintenance, as held
in Part B — IV above.

Enforcement / Execution of orders of maintenanceFor enforcement / execution of
orders of maintenance, it was directed that anroodedecree of maintenance may be
enforced under Section 28A of the Hindu Marriage, A®56; Section 20(6) of the D.V.
Act; and Section 128 of Cr.P.C., as may be appicakhe order of maintenance may be
enforced as a money decree of a civil court astiperprovisions of the CPC, more
particularly Sections 51, 55, 58, 60 read with @réXI. A copy of this judgment be
communicated by the Secretary General of this Céuthe Registrars of all High Courts,
who would in turn circulate it to all the Distri€ourts in the States. It shall be displayed
on the website of all District Courts / Family Ctauf Courts of Judicial Magistrates for
awareness and implementation.

Jurisdiction of High Courts on Maintenance Matters
In the Case of Sergeant Ajit Kumar ShuklaVs Uniéindia and other& the Hon’ble Delhi
High Court held that the challenges against theropdssed by the Army Chief or the Air

28 WP®© No. 8889 of 2020 Decided on 10.11.2020.
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Force Chief or the Naval Chief would lie before #hiened Forces Tribunal as the same are
being passed in conformity with the provisions eomplated under Section 91 (i) and 92 (i),
Air Force Act, 1950; Section 90 (i) and 91 (i), ArrAct, 1950 and Section 28 (6) and 29 (5),
Navy Act, 1957 and not under the Sections 189/1f9he Air Force Act, 1950 or Sections
191/192 of the Army Act, 1950 or the Sections 184A of the Navy Act, 1957 which
requires approvals of the Parliament and the sams ive published in the gazette of the
Government of India under Sections 191A/191 of AlveForce Act, 1950; 193A/193 of the
Army Act, 1950 and Section 185 of the Navy Act, 19%hese provisions are in conformity
with the mandate of the Constitution of India amdt®n 23 of the General Clauses Act, 1897
contemplates the same for making any law effective.

Jurisdiction of Armed Forces Tribunal on Maintenance Matters

That the Hon’ble Armed Forces Tribunal Regional &eat Chandigarh in the case of Major
Amit Kumar Mishra Vs. Union of India and othéfshas held that the order of Maintenance
passed by the competent Authority of the Indian YAmras without jurisdiction, illegal, and
unsustainable and therefore it was quashed. Thatitm’'ble Armed Force Tribunal Regional
Bench at Lucknow has also adopted the similar viethe case of Smt. Nisha Tomar alias
Simran Vs. Union of India and others and the appliSmt. Nisha Tomar was granted liberty
to seek her remedy before the competent Civil Coudccordance with la#d’The Armed
Forces Tribunal Principal Bench also adopted thelai approach in the case of Smt. Rachna
Kumari and others Vs. Union of India and oth&rs.

Raksha Mantri's Committee of Experts-2015

The report ofRaksha Mantri's Committee of Experts-2015 which was constituted for
review of service and pension matters includingeptl disputes, minimizing litigation and
strengthening institutional mechanisms relatecetirassal of grievances, and has highlighted
that the Committee had expressed grave dissat@fiaand concern about the procedure
adopted by the military authorities in processimg tlaims for maintenance and acting on the
said report Ministry of Defence had directed thmtl8ecretaries to take immediate action on
the report and submit action taken report. Findioigdhe Committee also militate against the
impugned order which, even otherwise is a non-dpgaknd unreasoned order, thus bad in
law.1t would be of benefit to cull out here obsdimas and recommendations of the Experts
Committee. It is being observed that such matrimlondisputes are essentially
family/civil/private in nature and the Servicesmlat have the wherewithal, capacity or ability
to examine the veracity or truthfulness of the gdleons, counter-allegations, replies and
averments made by both parties, which is basiealtyatter of evidence. It is thus imperative
that such disputes must be dealt with by civil t®and authorities under the proper law of
the land legislated for this specific purpose, tisatHindu Marriage Act, 1955, Criminal
Procedure Code, 1973, the relevant Marriage ActgeEtion of Women from Domestic

290A No. 1229 of 2017, Decided on 31.07.2018.
300A No. 45 of 2017, Decided on 06.02.2019.
31 OA No. 901 of 2020, decided on 07.08.2020.
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Violence Act, 2005, etc. as the case and circurastamay be, rather than the employer
getting into what may fundamentally be a civil disgpbetween a husband and his wife.

Critical Appraisal of the Issues Involved

It is correct that defence personnel have the beartlity to maintain their families but the
exercise of looking into the aspect of whetherdheas actually been an abdication of such
responsibility or duty and the truthfulness of gildons from both sides cannot be conducted
by the defence services and hence for the purpafsemintenance it should be made clear
that recourse to civil courts or statutory authesitis the correct procedure where evidence
can be weighed for reaching the conclusion on #racity of statements and the amount that
would be appropriate in a particular case. Grantmafintenance by military authorities,
therefore, should be an exception rather thanutee However, the powers of the competent
military authority must definitely be invoked foriviqng effect to orders of a civil
court/statutory authority in cases where they mayelhgranted maintenance but the individual
concerned is not releasing the amount to the \mifeilf/, for which such powers are
apparently primarily meant.

It should also be kept in mind that grant of maiatece by military authorities or rejection
thereof may amount to endorsing the statementleofvife or the husband directed towards
each other and may influence the proceedings ufateily law/civil law that may be
underway in civil courts or which may arise in faeure. Such grant of maintenance may also
interfere or cause confusion in the totality of wisaessentially a civil/private issue between
two individuals. It is also a cause of great conddat maintenance is being granted by way
of non-speaking orders on which the Armed ForcesdH®uarters have also expressed
anxiety. Orders that result in civil consequena®s ia taking away the pay and allowances of
an officer or anAirman/Sailor/Soldier must be piE® by a minimum amount of inquiry on
the allegations and counter-allegations and a prepeaking order by the competent authority
explaining what went in his mind before grantingimenance and also explaining why was
he considering the maintenance of a particularqréage as appropriate.

An opportunity of hearing whenever sought by arivilddial also needs to be granted. Non-
speaking and bald orders just conveying the gramhantenance from an individual's pay
and allowances cannot stand the scrutiny of lawmdbepposed to the principles of natural
justice. It has also been observed that the Armmdds authorities are passing such orders
after rudimentary authentication of allegationso(thh all three Services are handicapped in
this regard due to lack of any investigative powensd by way of proper speaking orders
while the Army is not, though the Army Headquartbes itself expressed concern on this
aspect.

It must also be realized that maintenance is meatitle over a difficult financial situation
and not to lead life on someone else’s expenséhande the wife’s capacity to earn must be
kept in mind before passing any such orders. Tlestipn to be put is not whether the spouse
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is earning/employed or not, but whether she hasdpacity or capability to earn or not. It is
also brought to our notice that income tax on ttal tamount of maintenance awarded to the
wife is being paid by the personnel from whom tlag pnd allowances are being deducted,
the legality of this action also seems suspect amthrification needs to be sought by the
Services Headquarter. This is not to state thaSt#teices should not interfere in exceptional
circumstances. There still would-be cases which bwglifficult to categorize and extremely
exceptional which may require extraordinary measubeit then the process must meet the
above parameters since reaching such conclusionsti|an easy matter and is a highly
technical evidentiary route which is treated evgnGwmurts, which are fully empowered to
deal with the subject, gingerly and carefully.

The Army Order 02 of 2001 or the Air Force Orderd@3013 was in existence when the
Experts Committee submitted its recommendatiortkényear 2015. It did not even notice the
Army Order or the Air Force Order, its approval d@ad hence there is no legal sanctity of
the Army Order or the Air Force Order as the g@nhaintenance allowance is independent
of any proceedings in Civil or Criminal Court.

The Army Order 02 of 2001 or the Air Force Orderad2013 is not in the nature of the rules
framed under Section 189 of the Air Force Act, 1860 is it shown to have been laid before
the Parliament in terms of Section 191A of the Rarce Act, 1950. It runs contrary to the
provisions of the Act in so far it says that auitiees under the Act have concurrent
jurisdiction along with the Civil Court/Family Caé€riminal Court to adjudicate claims for
maintenance of the wives/ children of the persarigest to the Act, whereas the Army Act,
1950 or the Air Force Act, 1950 nowhere gives spmiver to the Air Force Authority to run a
parallel adjudicatory authority to the Civil Codéimily Court/Criminal Court and permits
adjudication of such claims on the basis of affidaf the claimants without giving an
opportunity to the other side to cross-examinediygonent and to submit a counter affidavit
and also allowing the applicant to file rejoindatharegard to that, if any.

The Army Order 02 of 2001 or the Air Force Orderdi2013, however, requires that the
wife be asked to intimate by means of an affidediether she is employed, and if so, indicate
her emoluments; to intimate details of any independsource of income and
movable/immovable property she may possess andnaoyne therefrom. It also enjoins the
authority deciding the claim for maintenance toeatin that the petitioner is the legally
wedded wife of the person, or his legitimate/iltegate child;the person complained against
is neglecting to maintain the petitioner; and th#ews unable to maintain herself and
dependent children.

Further, in case it is clearly established thatiife is living in adultery, or if, without any
sufficient reason, she refuses to live with herblansl, or if they are living separately by
mutual consent, the wife should be advised to tekeurse to a court of law and should not
normally be granted maintenance allowance.
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In the first instance it needs to be pointed oat the impugned order does not even refer to
the reply submitted by the applicant to the showseanotice, consideration and disposal of
the contentions raised therein and affording arodppity of hearing being provided to him
apart. It also does not refer to any statementghef parties, affidavits of the parties,
documents or any other materials which the presdribfficer might have considered. The
orders do not state how the wife was unable to misirherself and husband has neglected or
refused to maintain her in spite of being posses$adfficient means. It also does not talk of
liabilities, if any, of the applicant. It is alsmtihdiscernible from the order how the magic
figures have been concluded by the respective atié® Hence, it reminds me of the
colonial era wherein there was no democracy andanstitutional mandates.

The orders also do not give reasons in supporh@fcbnclusions arrived at. The impugned
orders, thus, besides being without jurisdictignyiblative of the principles of natural justice
and being passed as mechanical in nature and nappkcation of judicial minds by the
Prescribed Officers. The impugned orders leadinthtdlenges have neither Force of Law nor
Statutory Authority nor delegated legislations attd same have not been passed or
promulgated in Conformity with the Constitutionahnadate which have been adopted by the
parliament of India, hence prima facie illegal awd being without jurisdiction and is purely
illegal, and deserved to be quashed and set aBdeauthorities should respect the laws of
the land as well as the statutory mandates ofdbperctive legislations and they should leave
such matters for adjudication by the Civil Courtfilg Court/ Magistrate Court as they are
competent to adjudicate upon such issues undeougsastatutory laws and are beyond the
domain of the respective prescribed authorities.

Conclusion

The Prescribed Officers cannot take the statushef Competent Civil Court/Criminal
Court/Family Court and cannot act as an adjudigaforum of the matters wherein no
specific finding can be inferred as it requires phesence of several civilian witness which
cannot be enforced by the Indian Air Force and ihahe only reason why the Air Force is
not taking over Matrimonial Criminal Cases for kdaEither party has to establish their
source of income by way of an affidavit bringingt momplete details of income and if
necessary physical verification also needs to e dwm as to establish the use of the amount
of maintenance admissible to the claimant. The saamot be done by the prescribed
authorities of the Armed Forces while adjudicatiing claim of Maintenance.

On perusal of the judgments of the Hon’ble Apex €@nd Armed Forces Tribunal, it is
inferred that the Air Force/Army /Navy cannot astiadependent Adjudicatory Authority and
cannot exercise the powers of the competent Cioilr€Family Court/Magistrate Court. But
the same can deduct the sum from the individuais gnd allowances in compliance of the
order passed by the Competent Civil Court/Familyi@Magistrate Court. The maintenance
can be granted only on proof of the fact that fa@mant wife is neglected by the husband and

32 Section 475, Code of Criminal Procedure, 1973.



Page?22 Dr. Abhay Kant Upadhyay & Ms. Amrita Singh

she does not have any independent source of in@mdeis not guilty of forsaking the
company of her husband without sufficient cause, etdich is not possible without
permitting the parties to lead evidence and crassnaine the witnesses appearing against
their interests but neither the Armed Forces Acisthe Rules lay down any such procedure
prescribing procedure to be adopted in such caseghout jurisdiction as the Act empowers
only the Central Government to make rules to regulae procedure for processing claims for
maintenance.

Hence, grant of maintenance is without jurisdicteomd lack of legislative force as it has
neither been framed in exercise of the statutooyipions nor in the authority delegated by
the legislation to the executive. It has also @édot of financial burden on the Government
Exchequer as there are several litigations areipgrat disposed-off on account of this such
orders. Hence, the prescribed authorities of threelt Forces should restrain themselves from
passing such orders unless there is a specificr amdedecree from the competent Civil
Court/Family Court/Magistrate Court as the case treynder various statutory laws.
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What Makes A “Legitimate” Marriage? Exploring the J udicial
Debates over the Customary Practice dflatra in Central India

Hana Hsin-wei Cheng

Abstract
“Natra” is a customary practice among some castedii and tribal communities in Central India, throughich a
woman can contract a second marriage without legdibprcing her husband. Whereas it does not fitia legal
definition of marriage prescribed by the Hindu lawatra, as a custom that has a long history, obtargeneral
social recognition and plays an important role i@ading with marital as well as kinship arrangemenmtstiis area.
Natra is among the many forms of “unconventional’rriege practices that can be observed in differpatts of
India. For a long time, discussions have been gkitace in the court about whether customs likeanahould be
acknowledged as valid forms of marriage. It thenobees interesting to think about what constitutéegitimate”
marriage, in what sense, and recognized by whom?ihgdkto High Court and Supreme Court judgements in
which natra is referred to, this paper unpacks theigial debates over the customary practice of aatoping to
open up more possibilities to rethink the instdntof marriage.

Keywords: Natra, Customary Marriage, Live-in RelatiapsiBrahminization of Law, Hindu Marriage Act

Introduction

In central India, specifically in and around thelia region? there is a prevalent customary
practice among some caste-Hindu and tribal comieshitalled ‘hatra’ (ukrik), a form of
remarriage practiced by womedatra may happen when a woman is widowed or left by her
husband. It may also happen when a married womaelhelecides to leave her legal spouse
and live with another person. In either case thew'rhusband” has to pay a considerable
amount of money to the woman'’s former in-laws, anthetimes to her natal family as well.
This practice, however, is distinctly different fmothe customary practice of “bride price”
sincenatracan happen only when a woman is already in a fdroodhabitation with another
man, or at least has promised so.

While natra does not fit in the legal definition of marriageterms of the Hindu law, it, as a
custom, does obtain a social recognition in mostspaf the Malwa region and has been

1Ph.D. Candidate, Centre for Women’s Studies, JawalarNehru University, New Delhi, India, E-Mail:

hana.h.cheng@gmail.com

°TheMalwa region was a separate political unit in the tirhthe ancienMalava Kingdom which geologically occupied
a plateau of volcanic origin. Administratively sgewy, the historicaMalwa region includes the present Madhya
Pradesh districts of Agar, Dewas, Dhar, IndorebdhaMandsaur, Neemuch, Rajgarh, Ratlam, ShajagjainlJ
and parts of Guna and Sehore, and the Rajasthaictsistf Jhalawar and parts of Kota, Banswara aatbBgarh.

3 By ‘“tribal communities” | mean communities that ackssified as Scheduled Tribes (ST) as per Indian
Constitution. The Bhils spreading across westernrakiidia, the Saharias residing in Madhya Pracdasth
Rajasthan, and the Dhodias and Dublas of MaharasBtrjarat, Daman and Diu are among the tribes who
practicenatra.
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playing an important role in regulating persondhtiens and kinship arrangements. In the
courts, whethenatra should be acknowledged as a valid form of marriageains a debate.
Navigating through the available High Court and r@oge Court judgements in India dated
from the early 19 century to the present, this paper unpacks thieigidiebates ovenatra
marriage, with an attempt to understand the costtiace towards “unconventional” forms of
marriage prescribed by customs, thereby bringingnoore nuances when it comes to the
discussion on the institution of marriage.

A Custom with Long History in Dealing with “Civil M atters”

The formal documentation of the practicenatra in India can be traced back at least to the
early 19" century. Harry Borradaile, a British official wlommpiled the civil cases adjudged
by the Court of Sudder Adawlut of Bombay betwee0Qt&824, appears to be the first to
officially note the practice afiatrain India. In his two-volume report (1862;1863) sases
are found to be with regards matra. The earliest amongst them is the 1809 case dkaHur
Shunkar v. Raeejee Munotfur

In this case, Hurka Shunkar appealed to the Suddart against a previous judgement that
ordered him to restore Raeejee Munohur’'s wife, wiao earlier claimed a divorce from
Munohur but the caste elders did not grant it. hote, the court recorded the clarification of
the caste elders that Shunkar's relationship withinbhur's wife could actually be
acknowledged as matra, or second marriage, which was allowed by thestecaules; while
they did not intend to question the legitimacynatra, it was due to Munohur’s absence that
they could not grant his wife a divorce. In twoelatases, both arose out of disputes over
inheritance, the Sudder Court held that a widow,ntarrying again by contractingatra,
would no longer be entitled to her deceased husbamdperty? In both cases,fatra’ was
explicitly equated with “second marriage” in theutts judgements without confusion.

Hindu Marriage, as prescribed by tBastricLaw, is conceptualized as “an eternal and sacred
bond which united the husband and wife” and thdsssoluble (Virdi 1972, 20). While it has
been believed that a Hindu woman, once marriedamesnforever linked with her husband
even after his death (Virdi 1972, 19), the abowe ¢ases, nevertheless, imply that remarriage
of Hindu women, including widows, not only did happunder the custom oftra, but was
legally recognized by the court as well. Interagiinin the 1814 case d¢iuree Bhaee Nana
and Son Bhugoo v. Nuthoo Kooband the 1822 case ®fuhashunkur Khooshal v. Mt.
Oottum and Othefsit was the men who had contracted second marriaghsother women
throughnatra, and were hence sued by their first wives who dwefed either a divorce or a

“Harry Borradaile, Reports of Civil Causes Adjudged by Court of Sudder Adawlut for the Presidency of
Bombay between the Years A.D. 1800 and A.D. 1824Iyive I) 391-393 (1862).

5 SeeRamkoonwur v. Ummuyd818)id. at 458-60, antHurkoonwur v. Ruttun Bag@820)id.at 475-7.

6 Seeid. at 65-74.

’See Harry Borradaile, Reports of Civil Causes Adadl by the Court of Sudder Adawlut for the Presigieof
Bombay between the Years A.D. 1800 and A.D. 1824uMe Il) 572-576 (1863).
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repudiation of the fiatra wife”.# Whereas the court in the former case considerattaming
natra under particular circumstances “warranted by thiesr of the caste [to which both
parties belong] and laws &fastrd (Borradaile 1862, 68) and dismissed the ait,opposite
result was obtained in the latter — the court grdnhe divorce to the wife, on the grounds that
it was against the caste rules of the parties toynamsecond wife during lifetime of the first
spouse and the defendant must disclaim one orthiee.dn other words, what emerges as the
basis for the court to take a stand, as indicatebddse two cases, is that “whethatra exists

as a custom in the caste to which the parties beloks Sripati Roy (1911) writes in her
discussion on customs and customary law in Britisha,

According to family, caste, local and tribal cusmnvarious descriptions of marriage are
prevalent amongst Hindus and those who are natlgtepeaking Hindus. These customary
forms of marriage, when duly performed, are asdvahid binding as any marriage celebrated
in orthodox or regular form. British Courts are hduo recognize such customary marriages
if custom is satisfactorily established (Roy 19286).

The court’s position to acknowledgmtra as a binding custom on the basis of its existence
among the concerned community can be subsequenthylfin several other cases that occurred
after Independence. A notable example would bel#6l case of Rewaram Balwant Khati
and Anr. v. Ramratan Balwant Khati and Ofsyhich involved disputes over land succession
between the deceased’s two sons from his first iag@rand three sons from himtra
relationship. In this case, the Madhya Pradesh Eighrt made a decision to declare the latter
as the deceased's legal heirs by holding h&étra marriage legitimate, taking into
consideration that “amongst the Khatis, to whicmownity the parties belongatra form of
marriage is possible even when the former hustmativie”.

It was further noticed by the court that “the diggion [of the first marriage] takes place in
different shapes. Either the former husband is paidezagadamoney or he does not care to
ask for any”. Four decades later in the 2004 céd¢aoinarayan Khati v. Rekhabat which
appears to be a dispute over spousal maintenanckyimg parties from the Khati community
again, the court asserted the same position bgraffy the opinion of the lower court, who
accepted the respondent’s evidence concerningxibtelece of the “custom of dissolution of
marriage and second marriage matra form” in their community. Consequently, the
respondent was acknowledged as the legal spoube afppellant who shall thus be entitled
to maintenance.

8 However, Borradaile points out in his note to HuBfemee Nana’'s case thatdtra’ should refer “solely to a
woman marrying again”. He, therefore, holds theliapfion of the term flatra” to the second marriage of a man
“improper, unless the man’s second wife had beemieasbefore”. Seél.3at 66.

9 According to Borradaile’s report, both partiesttitcase belonged to the “Lewa Koonbee” Caste regidi
today’s Gujarat. See Borradaild,3 at 65.

1%Rewaram Balwant Khati and Anr. v. Ramratan Balwémati and Ors.1963 AIR (MP) 160.

UHarinarayan Khati v. Rekhaba2004 (4) MPHT 270.
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In its judgement of the 1990 case of Ganga Bairij.L&l,'? the Madhya Pradesh High Court
took the point made by the Trial Court thatatra, a customary matrimonial alliance
recognized by the community to which the partidsiige had in fact taken place much before
the coming into force of the Hindu Marriage Act,559 and eventually held theatra
marriage in question valid. Likewise, in the 20@@& ofChandarsingh v. Nanibai and Ofs.

the court maintained that “in the applicant’s stcieustom ofnatra marriage is prevailing
and it is recognized as a valid marriage for atppses”. In a rather recent case of Shri Gopal
v. Smt. Pushpabai that was heard in 28&16he court has also taken a clear stance in
recognizing the validity of theatra marriages between the parties, contending thgbéashe
tradition prevalent in their casteatrais permissible”.

Natra, to be sure, represents only one of the variossomary forms of second marriage
practiced in different parts of India. Roy, for exale, notepat amongst the Marhattas and
natrain Gujarat as two of the customs under which secoadiages for Hindu women are
rendered valid (1911, 291). P. K. Virdi (1972) mlithat though dissolution of marriage is
considered sinful as per t&astricLaw, the Hindus in India are in fact “familiar witlivorce”

if one looks into the field of custom. In additiompat in Maharashtra andatra in Gujarat as
noticed by Roy earlier, Virdi further notes sevestiler types of custom followed by different
communities across India under which a Hindu mgeriean be dissolved and a woman can
validly remarry: for example, the custom dfatewd or “darewd in North India allows a
widow to remarry, whereas remarriage of a womarerded by her husband is legitimate
under the custom ofstrai udiki among the Lingayat community of Karnataka (Vild72,
33-35).

Significantly, in the 1989 case @hakuntalabai and Anr. v. L.V. Kulkarni and Afir
occurring in Karnataka where the legitimacy of daged second marriage contracted in the
“udiki” form was contested, the Supreme Court finallyidied to recognizeudiki as an
“ancient and unbroken custom” of remarriage amdmgliingayats “which itself implied the
dissolution of previous marriage of a woman and lezeh judicially noticed by the courts”. In
the opinion of the Supreme Court, the customaryareage among the Jats of Punjphtin
Maharashtra as well agtra in Gujarat among the lower castes are some cusyopnactices
similar to udiki in the South, through which “not only a widow, latwife who has been
deserted or put away by her husband, may marryagad will have all the rights of a lawful
wife”.

Through her ethnography in northwest Madhya Pradestering both districts of Shivpuri
and Gwalior, Livia Holden (2008) finds that the wmm of “dharichd, which is generally
used as a synonym ofatra in this area, has been commonly practiced amoagHinhdus
under which a woman can freely remarry another after ending the matrimonial tie with

12Ganga Bai v. Brij Lalll, 1992 DMC 514.

3Chandarsingh v. Nanibai and Orél, 2000 DMC 660.

14Shri Gopal v. Smt. Pushpab#i/P-7533-2015.

15Shakuntalabai and Anr. v. L.V. Kulkarni and AR 1989 SC 1359.
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her spouse. According to the local practicdisaricha happens along with another custom
called ‘chor-chuttl that denotes a deed of releasement after whith the husband and wife
are “set free”. A case will then be settled by plamchayat to fix an amount of compensation
to be given to the first husband by the second mnspme cases to the woman'’s parents as
well. Remarkably, before India’'s independence, sooktom of remarriage was legally
recognized by the Princely State of Gwalior who iptd force the iharicharules” in 1900,
which was later replaced by th&&dvayad Natrava DharicHa(Regulation ofNatra and
Dharichag in 1908, thereby making it a legal obligation fg@eople who perform
dharicha/natrato register before the couftFollowing national independence in 1947, the
Regulation of Natra and Dharichahas ceased to have effect, and the registration of
remarriages at the court no longer takes place. edew the practice oflharicha/natra
continues to be customarily sanctioned in this ,aasea women who seek to remarry have
turned to the notary public before whom an affitl&/signed and attested (Holden 2008).

Holden’s case studies show that the main purposthefnotary procedure is, practically
speaking, to ensure that there will be no confusiotihe coming future about the settlement
of compensation on the basis ofdharicha/natramarriage. But interestingly enough, by
“performing the formal procedure legitimizing theiecisions in the eyes of the official legal
authorities”, Holden writes, “not only do the spesiscontractually fix the terms of their

matrimonial relationship, but, and above all, tluficially celebrate their remarriage, which

therefore acquires a legitimacy that goes beyoerdbtbundaries of their community’s law”

(2008, 92).

In Holden’s opinion, the notary procedure hencepkarole equivalent to formal registration
of marriage in the particular context of northwdtidhya Pradesh, though the evidentiary
value of affidavits in the court can be debatdblurthermore, while “first marriages” are, in
most cases, solemnized by Hindu rituals and seldgistered, there seems to be, ironically, a
much greater legal certainty on theffgarichdnatra marriages, which are proven by legal
documents. Subsequently, despite not a legal forim marriage, the custom of
dharicha/natran northwest Madhya Pradesh seems to have deveitpesvn trajectory, in
Holden’s words, “towards the realm of official la{2008, 92).

Delegitimizing Natra: “The Value of Hindu Laws”

The State Government of Madhya Pradesh once seamax$t ready to legalizeatra. In
2013, the final draft of Madhya Pradesh Women'sidgo(MP Mahila Nit) with an
endorsement of a provision that sanctions livedlationships was submitted to the State
Government for approval, where “thaeatra tradition’, prevalent in Jhabua, Dhar and Rajgarh
region, under which a married woman could get arntother relationship after the man agrees

16See Vasudha Dhagamwar, Law, Power and Justice: Théedian of Personal Rights in the Indian Penal
CodeAppendix 1(1992); Livia Holden, Hindu Divor@eiegal AnthropologyAppendix A (2008).

1"Holden notes that affidavits are mere individuatetents, “whose value in a court of law is unéett&ome of
her lawyer respondents also stated that “the affisi@re nothing else than personal statementsaideglone’s
own free status after divorce” and thus “not reallggal practice”. Sad. at 151.
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to pay bride money to the first husband and heemaf was specifically cited as a
representative caseln the opinion of the state’s Women’s Commissiomovproposed the
provision, practices likenatra constitute an exploitation of women as whoever reateh
relationships and children from such alliances wobbave no claim to any legal right.
Believing that “legal protection will go a long waty empowering women and children”, the
proposed provision suggested to “treat the livgantners legally at par with a widow or a
divorcée”!®

Madhya Pradesh’s Bharatiya Janata Party (BJP) tee@ment eventually did not accept this
proposed provision to be part of its Women’s Potftyhe then Minister for Women and
Child Welfare, Ranjana Baghel, was ironically tivstfto openly criticize the draft provision
on moral grounds, holding the idea of legitimizing-in relationships “immoral and one that
would promote anarchy in societ§!Likewise, Sarita Deshpande, the then chairperson of
Madhya Pradesh Social Welfare Department strongigosed the provision “as it was
reprehensible and against Indian traditioffsAt the same time, Kaptan Singh Solanki, a
senior BJP leader and a then member of Rajya Saltdmmade his stand against the draft
provision by underlining the ideology of Rashtrigaayamsevak Sangh (RSS) which “runs
parallel with Indian traditions and values” and ghtdoes not approve steps like giving
sanction to live-in relationshipg€®.Solanki, however, added that if the provision vaoahly

be made for tribal women and children instead biirglividuals of the state, “it could be
necessary to bring in the sanction”.

It is not surprising that “Indian traditions”, oHindu traditions” more precisely, were used as
the grounds for denying the legitimacy of relatips or unions that do not fit into
conventional patterns. The 1864 caseRe{. v. Karsan Goja and Reg. v. Bai Ridpgpear

to be the earliest such attempts to delegitimata by the administratotn this case, Karsan
Goja, who belonged to the Talapda Koli caste ragidin the Surat region, was charged with
adultery under Section 497 of the Indian Penal Gtfél€) for having sexual intercourse with
Bai Rupa from the same caste, who was on the sttercharged under Section 494 of IPC

8Narendra ChMadhya Pradesh to Beslindian State to LegaliseLive-in-Relationshipseri News (April 30,
2013), http://www.merinews.com/article/madhya-pradesh-+¢elist-indian-state-to-legalise-live-in-
relationships/15884820.shtnManjari Mishra,Madhya Pradesh to Recognize Live-in Relationshipes Times
of India (April 30, 2013), https://timesofindia.indiatimes.com/india/Madhya&esh-to-recognize-live-in-
relationships/articleshow/19794001.cms

19d.

20Rakesh Dixit,Live-in Relationships: Is MP Mulling An Escape Relidia Legal (January 21, 2018)p://ww
w.indialegallive.com/special-story/live-in-relatigmips-is-mp-mulling-an-escape-route-42757

21 Chandna C. Arora,Will Madhya Pradesh Okay Live-in RelationsHfratpost (May 4, 2013),
https://www.firstpost.com/indi a/will-madhya-pratieskay-live-in-relationship-751923.html Dhiman
Chattopadhyay, HemalAshar and PhorumDalal, IndiaNo Country for WomeMid-Day (May 12, 2013),
https://www.mid-day.com/articles/india-is-no-coynfor-wom en/213040

24d.

23Seeid.

24SeeBombay High Court Report (BHCR) 1864-1866, VolpR.117-125. Judgment accessed fidombay High
Court Judges’ Library http://bombayhighcourt.nic.in/libweb/lawreports/BHCBGH#-

66%282%29BHCR/bhcrvol2.1.html
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for marrying again during the lifetime of her hustaBoth the accused pleaded not guilty,
contending that they had contractedadra marriage in accordance with the custom of their
caste, through which a woman is permitted to lela@e husband and marry another man
during her husband'’s lifetime without his consefihe Bombay High Court rejected the
legitimacy of the allegedatra, noting that,

We are of opinion that such a caste custom assttatip, even if it be proved to exist, is
invalid, as being entirely opposed to the spirittad Hindu law; and we hold that a marriage
entered into in accordance with such a customic (BRHCR 1864, 125).

Upholding “the spirit of the Hindu law”, the coudn the one hand, maintained that Bai Rupa
cannot be the wife of both her husband — with whiben marriage had not been legally
dissolved — and Karsan Goja, for it being “peclfiabhorrent to the principles of Hindu law”
(BHCR 1864, 120). On the other hand, foregroundhmeg “interests of morality”, the court
stressed that a woman should not be given unconditiright to leave her husband or else
“the marriage tie would have no force at all” (BH@B64, 121). It was also a concern of the
court that sexual intercourse outside of marriaégjerated by caste customs in cases like this,
“would reduce its members to the level of the meaéthe field” (BHCR 1864, 121).

Recalling the cases discussed in the beginningi®paper, it can be seen that until the 1820s,
the custom ofnatra were recognized by the courts simply on the basigs evidentiary
existence among the concerned communities. The'saiand, nevertheless, has changed
drastically since the mid-¥&entury. Subsequent to Bai Rupa’s case, in th t86e of Reg

v. Manohar Raijf® in which the accused denied the charge of adultétty a woman whose
husband was alive by stating that they had comdaahatra, the judge not only refused to
recognize the custom ofatra, but went even further to make it an issue of “loaste
immoralities” by linking it with the corruption démale sexuality:

The remaining defence of the accused is that lezlaicording to the universal custom of his
caste (LeowaKunbi); but | do not consider this caossufficiently proved. The only evidence
that has been given is that the married femaldbaifcaste are in the habit of eloping with
other men, and that sometimes their husbands cerntierbigamy (BHCR 1868, 18).

The judge then went on to argue that even if tretorn was proved, the court was bound by
the decision in Bai Rupa’s case which held theamasof natra illegitimate “as the custom
was a vicious one, and entirely opposed to the tilad” (BHCR 1868, 18). Similarly, in the
1870 case obji et al. v. Hathi Lal® where the plaintiff sued his wife who had alleged|
contracted anatra with another man for restitution of conjugal righthe court reasserted the
point made in the earlier judgements that “suclusta@n was clearly opposed to the Hindu

25SeeBombay High Court Report (BHCR) 1868-1869, Volpp.17-19. Judgment accessed frBombay High
Court Judges’ Library http://bombayhighcourt.nic.in/libweb/lawreports/BHCB6B-
69%285%29BHCR/bhcrvol5.html

265eeBombay High Court Report (BHCR) 1870, Volpj3.133-136.
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law” (BHCR 1870, 135). The court, distrusting thedence offered by the defendant to prove
the custom ohatrain their caste, held that “a custom which authesia woman to contract a

natra marriage without a divorce on payment of a certaim to the caste” was an “immoral

custom, which should not be recognized judiciatty’else “it would be nothing more or less
than legalizing adultery” (BHCR 1870, 135-136).

Prashant lyengar (2010) perceives the Bai Rupa abd864 as a striking example of the
“moral reform” of local customs by the British adnstrator through law as part of its
civilizing mission. Holding the establishment of arganized judiciary since the late8
century as a major component of the colonial statetltural project of control” in India,
lyengar argues that it was “the colonizers’ ‘enfegied’ imagination of cultural restraint”
(2010, 4) that had led them to the search for theHoritative” religious texts in order to set
up a modern system of uniform Indian Hindu law t@egrn all the natives’ civil matters. Such
a mission eventually “resulted in the installatioha brahmanical textual tradition as the
default norm” (2010, 5) owing to the colonizers’pdadency on the Brahmin interlocutors.
Consequently, customs and local practices thafdwaer or no textual sources got categorized
as “less moral”. A custom likeatra, which “deviated from normative sexuality” (lyenga
2010, 7) as it went against the brahmanical notras upheld marriage as a sacrament, must
therefore be disapproved on grounds of morality“aationalized”.

lyengar’'s argument to a significant extent resonatgh Samita Sen (1998) and Flavia Agnes
(2004), both of whom have written about the negiotiaof local customs within the law in
colonial India. Tracing the transformation of judicstructure of British India, Agnes explores
a “gradual process of homogenizing the local custand practices which could be regulated
through the state machinery” (2004, 41). She fitidg a wide range of customs practiced
among different communities which had 8astricauthority had gradually been disapproved
by the administrators as a result of the “brahnaitien of laws” starting from the late 18
century (Agnes 2004, 44). Sen’s discussion padrtplfocuses on the “brahminization of
marriage” in the 19 century India through which a “singular definitiah marriage” was
constructed by the British administrator who braugiarriage under criminal jurisdiction. As
she observes, while the only acceptable legal tiefinof marriage appeared to be one that
conformed to upper class and high caste norms whgtield a “putative Hindu ideal of
womanhood” (Sen 1998, 82), marital practices ti@ated the brahmanical norm of life-long
sacrament “were to be considered illegitimate aredymed ‘deviant” (Sen 1998, 8%).

Sen thus criticizes that the brahminization of nage “was a means of denying poor and
lower caste women their customary rights of divaxod remarriage and thereby ensuring the
control of the male head of the family” (1998, 8Zhis view is echoed by both Agnes and

2"The “brahmanization” manipulated by British admiirditors has been discussed by many other schalavela For
example, D. D. Kosambi (1985) is sharply critichtlee British “brahmanising tendency” which ignortbe laws
enforced by casteabhasand focused exclusively on brahmanic texts forfreulation of “Hindu” law, Lata
Mani (1987) raises question about the centrality iamportance given to brahmanic scripture by thigidr and the
construction of “Hindu” law from these texts, anddy Carroll (2007) looks into the Hindu Widow’s Remiage
Act, 1856 to see how the value of orthodox Hinduigas propagated by the British administration thiolagv.
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lyengar. lyengar points out that women of lowentes,swho used to have more freedom in
terms of divorce and remarriage, were the onetaiflethe most by the universalization of
brahmanical ideal (2010, 7). Agnes in a later W@®09) finds that women from the lower

castes, who had been enjoying a “customary rightmiarriage”, were badly deprived of their
rights to property after the enactment of the Wideemarriage Actin 1856. As she argues,
this was, again, an outcome of generalizing thedHlirdoctrines in accordance with

brahmanical norms through the building up of a “evod legal structuré®

It is pointed out by Agnes that “the period betwd&30 and 1930 witnessed the elimination
of a wide range of customs which diverged fromAhglo-Hindu law as the standard of proof
required was very high” (2004, 52). Indeed, despitat British Courts are “bound to
recognize customary marriages if custom is satsféy established” as Roy (1911, 286)
rightly states, it is extremely difficult to “proVéhe existence of a custom, and the evidence
would not be easily accepted by the courts (Se8;18@ngar 2010). In case of customs of
second marriage likeatra, what a court would take into consideration toideavhether to
acknowledge them or not, then, became: Does thendemarriage contracted through such
custom meet the ‘legal definition’ of marriage, ome that complies with brahmanical norms?

In the Bai Rupa case of 1864 and the two casesqubst to it discussed above, the custom
of natra was held “opposed to the Hindu law” and thus “imnafbbecause it permitted a
woman to marry again during lifetime of her husbanghich went against the brahmanical
norm of life-long sacrament. The same argumentlmarseen in a later case heard by the
Bombay High Court in 1875, where timatra marriage in dispute was invalidated for its
taking place during lifetime of the woman'’s legpbase, and the son from thatra union
was consequently denied entitlement to his disedaditer's property?® Following the
enactment of IPC in 1860, “marrying again durirfgtime of husband or wife” became a
criminal offence®® Almost a century later, the Government of indegendndia reiterated the
brahmanical norm of life-long sacrament in the Hidarriage Act, 1955, in which “neither
party has a spouse living at the time of the mgefiavas prescribed as the foremost condition
for a Hindu marriage to be solemniz&d.

In several other cases that occurred after Indepere] the same Brahmanical norm was
upheld again and again by the court to disappratea marriages. For instance, in the 1959

28Under the judicial interpretation of Hindu law, dadaw could claim her rights to inherit her late basd’s
property only on the presumption that “she was gheviving part of her husband’s being”. Therefooece
remarried, she lost her status to inherit. See é5@009, 25-27).

2%Rahi Wife of Teja Kurad and Ors. v. Govinda Valagal €1877) ILR 1 Bom 97.

30The Sec. 494 of IPC reads: “Marrying again durifgtiine of husband or wife — Whoever, having a hasbar
wife living, marries in any case in which such rege is void by reason of its taking place durihg life of
such husband or wife, shall be punished with ingmmisent of either description for a term which magead to
seven years, and shall also be liable to fine.”

31Section 5(i) of the Hindu Marriage Act, 1955 reatfsmarriage may be solemnized between any two bndf
the following conditions are fulfilled, namely: @gither party has a spouse living at the timéefbarriage”.
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case ofPirmohammad Kukaji v. The State of Madhya Pra&eahd the 1984 case of
Dalichand and Anr. v. The State of Rajasthan and,®&oth of which involved prosecution
of criminal offences committed by the “legal hustigh against their wives who had
contractechatra marriages with another man, the High Courts’ pmsiagainst the validity of
natra on grounds of insufficient evidence to prove thgdl dissolution of previous marriages
had resulted either in the accused’s acquittal fooiminal charges or reduction of sentence.
In the 1995 case @hakubai v. Kanchanbai and Oféthe appellant’s plea against the earlier
decree that annulled heatra marriage was dismissed by the Madhya Pradesh HaihtC
for the allegedhatramarriage being in contrast with the Hindu Marrigigs. Likewise, in the
2005 case ofGajraj v. Fulkunwar Bai Alias Fulwati Baf> the appellant's claim for
maintenance from heratra husband was turned down by the Madhya Pradesh Eayint,
who held her allegedatra marriage void given that “her first marriage had been legally
dissolved”.

In some other cases, the court pushed the brahatambem of life-long sacrament even
further by insisting that “essential ceremonial aitdal rites in accordance with the Hindu
Law” must be performed to solemnize a legitimatariage. The 2004 case of Sunitabai and
Ors. v. Lald®is one such instance where the applicant wasrdetlimaintenance from her
natra husband as she failed to prove that her allegéc marriage was solemnized following
the Hindu rituals in which saptapadi should be performed. In other three cases thad al
happened post the 2000s, all three plaintiffs velergied entitlement to the property of their
deceasedhatra husbands as their allegedtra marriages were held invalid by the High
Courts, not only for their occurring when one of farties still had a legal spouse alive, but
also for the lack of record as to any ceremony pagormed to solemnize the marriages
according to the Hindu la®.

From “Recognized” to “Rationalized”, and the Ongoing Debates

A “custom”, as Sripati Roy puts forward, is “a rudé conduct which people observe and
follow without any coercion from anybody” which “hidhe express or tacit sanction of the
collective will or common consent of people amorgwm it prevails” (1911, 5). It comes into

existence and becomes binding through repetitioqsactice from generation to generation.
Whereas law is created by the will of a sovereigtharity, custom, having no direct author,
“grows and fashions itself as the exigencies obmraunity arise and need” (Roy 1911, 9).
Significantly, custom constitutes a fundamentalrseuof law (Roy 1911; Furnish 1982;

Bederman 2010). As P. K. Menon (1988) points authe Indian context, the personal law
systems have emerged as a result of the codificafitbcal customs.

32pirmohammad Kukaji v. The State of Madhya Prada#R,1960 MP 24, 1960 CriLJ 83.

33Dalichand and Anr. v. The State of Rajasthan and,A884 WLN 41.

34Shakubai @ Geetabai v. Kanchanbai and.Qr§1996) DMC 256.

35Gajraj v. Fulkunwar Bai Alias Fulwati Bal) (2006) DMC 55, 2005 (3) MPHT 458.

36Sunitabai and Ors. v. Lalui,(2005) DMC 49.

$’Mst. Loli and Ors. v. Mst. Durghatiya and OralR 2001 MP 188Parmanand and Anr. v. Jagrani and QralR
2007 MP 242; Ambaben vs Heirs of Decd. Raiben (2011
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From “recognized” to “rationalized”, the secondfhail the 19" century witnessed a drastic
discursive shift in the waynatra was conceptualized, which consequently led to the
delegitimization of this custom. This shift waswd by the British administrators’ civilizing
project of establishing a modern legal system i ¢blonized India. Imagining a uniform
system of Hindu law that universally applies tolatfian Hindus, the British administrators
endorsed brahmanical norms as the authoritativedesource. The “brahminization of laws”,
as Flavia Agnes terms it, subsequently resultedhiat Samita Sen calls the “brahminization
of marriage” that upheld th®astricidea of life-long sacrament, and eventually brdwdiout

a “moral reform” of local customs such matra, which contradicted the normative Hindu
definition of marriage.

While the discourse of “Indian traditions” contirsué be upheld by the courts till recent
times, the 2019 case bfukesh v. The State of Madhya Pradepkns up another interesting
perspective towards the debate. In this case, Mukesght to revise his conviction under
Section 323 and 498-A of the IPC as well as the ipdwrohibition Act that had come about
as a result of a complaint filed by hmatra partner, Sangita bai, for cruelty and dowry
harassment. Denying Sangita bai as his legally egdudfe by holding that her legal spouse
was still alive and their marriage has never bdssotived, Mukesh argued that those charges
against him cannot be established as they are tmimenitted by one party to a marriage to
another?®

Referring to a 2011 Supreme Court judgement, thpeeligie Court was of opinion that the
natra relationship between Mukesh and Sangita bai cataken as a “relationship in the
nature of marriage” as defined in the Protectiokiaimen from Domestic Violence Act, 2005.
Holding such relationship akin to a “common law nage”, the appellate Court considered
Sangita bai as Mukesh’'s wife and turned down Mulsesippeal. However, the Madhya
Pradesh High Court held an opposite point of view.

Drawing upon a 2014 Supreme Court judgement, thgh HLourt made clear that “the
relationship in the nature of marriage” cannot Qeated to “marital relationship” as the latter
is based on law whereas the former is “purely aangement between the parties”. Therefore,
Sangita bai, being a legally married wife of sonmeeise, could not live in relation as a wife
with Mukesh as long as her marriage continued tst@xnd her legal spouse remained alive.
Considering that the prerequisite of Section 498fAhe IPC and the Dowry Prohibition Act
was missing, the High Court eventually set aside ¢harges against Mukesh under both
provisions while sentence under Section 323 offi@@was sustained.

A similar assertion was raised by the appellarthef2020 case of Shanti Bai vs The State of
Madhya Pradesh, who was prosecuted for dowry deadicruelty of her son’satra partner,
to seek bail. She insisted that the charges aghérsare invalid given that the deceased was
not her son’s legal spouse. However, the Court tostance to acknowledge thatra partner

38Section 498-A of the IPC states that punishablenzfés are to be committed by “husband of a womad"the
Dowry Prohibition Act applies exclusively to pagito a marriage.
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as a wife this time, stating that “marriage througltra is a largely accepted traditional form
of marriage” and hence dismissed the bail appbeatrill today, judicial debates oveatra
marriage go on, which has pushed us to think thrahg question Butler (2002) has earlier
posted to us again: what forms of relationship ougloe legitimated by the state? How do we
mark the field within which lie relationships thate intelligible, speak able, or even
thinkable — and can thus be considered “legitinate”
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Grounds for Divorce: Need for Reforms

Purti Srivastava
Indrayudh Chowdhury

Introduction

A Divorce can be described as “an official or legabcess to end a marriaden India,
marriage is considered sacramental and has coabldehistorical significance. The basic
idea of Monogamy was firmly implanted in the Indisociety during the Rig Vedic period,
wherein the purpose of marriage was to empower & tmamake sacrifices to the gods and
procreate to create offspring, by becoming a hooldeh. Marriage (Vivaha) was one of the
sacraments that each person had to undergo anceseriied under the role of a
Grihasthashrama (householder), as described dsuthstages of lifé

The Vedic or the post-Vedic literature makes alishjuno reference to divorce proceedings.
Manu stated that a husband cannot liberate his witfeer through sale or abandonment,
suggesting that the marital bond cannot be brokesny way. He declared that “let mutual
fidelity continue till death; this, in brief, mayelunderstood to be the highest dharma of the
husband and wifé” The author of the Dharma Shastra believed thatiage is indissoluble
when completed by Homa and Saptapadi. Kautilya ign Arthashastra says that if it is
celebrated in one of the first four forms, namehaliBna, Arsha, Daiva and Prajapatya, then
there can be no dissolution of marriage. Howevertheé marriage was in the form of
Gandharva, Asura or Rakshasa, then by mutual cotisetie could have been dissolved.

While the Hindu law did not allow for divorce, iflawed the wife and husband to be
separated under various circumstances. Accordinigaittilya, a woman can abandon and
marry her husband's brother when her husband bex@mkinatic, a recluse, or a bad
character, a state traitor, or has long gone abr8adilarly, if she acted immorally, was
barren, unable to beget a male child, ailing ompandthrift, the husband was allowed to
abandon his wife. But the situation changed withitiiroduction of the Hindu Marriage Act,
1955.

Section 13 of the HMX talks about divorce, and the grounds are giveovbel

15 YearStudent, School of Law, Bennett University, Greateoitla, Uttar Pradesh
25 YearStudent, School of Law, Bennett University, Greateoia, Uttar Pradesh
3 Cambridge Dictionary

4 Ashrama Dharma

SAgarwal, R.K, Hindu Law, Central Law Agency, Print120

6 Hindu Marriage Act, 1955

"Divorce:
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a) Adultery
b) Cruelty
c) Desertion
d) Conversion
e) Insanity
f) Leprosy
g) Venereal Disease
h) Renunciation
i) Presumption of Death

Special Grounds available to only Women are-
a) Pre-Act Polygamous Marriage
b) Rape, Sodomy and Bestiality
¢) Non-resumption of Cohabitation after a Decree/Oaddlaintenance
d) Repudiation of Marriage

(1) Any marriage solemnised, whether before or afterdommencement of this Act, may, on a petitiors@néed
by either the husband or the wife, be dissolved bigcree of divorce on the ground that the othey pa

(i) has, after the solemnisation of the marriage tioluntary sexual intercourse with any persorimothan his or
her spouse; or

(ia) has, after the solemnisation of the marriageted the petitioner with cruelty; or

(ib) has deserted the petitioner for a continuoedgod of not less than two years immediately preéwedhe
presentation of the petition; or

(ii) has ceased to be a Hindu by conversion toteraeligion; or

(i) has been incurably of unsound mind or hasnbsaffering continuously or intermittently from mehdisorder
of such a kind and to such an extent that theipetit cannot reasonably be expected to live wighréspondent.
(1A) Either party to a marriage, whether solemnibedfore or after the commencement of this Act, ralsp
present a petition for the dissolution of the neaye by a decree of divorce on the ground

(i) that there has been no resumption of cohabitas between the parties to the marriage foriagefone year
or upwards after the passing of a decree for jatig@paration in a proceeding to which they werégs or

(ii) that there has been no restitution of conjudgihts as between the parties to the marriagea feeriod ofone
year] or upwards after the passing of a decreeefgtitution of conjugal rights in a proceeding thieh they were
parties.

(2) A wife may also present a petition for the distioluof her marriage by a decree of divorce ongtwaind,

(i) in the case of any marriage solemnised befbeecommencement of this Act, that the husband hadlied
again before such commencement or that any otHerafithe husband married before such commencemast
alive at the time of the solemnisation of the naaye of the petitioner: Provided that in either dageother wife is
alive at the time of the presentation of the pamitior

(ii) that the husband has, since the solemnisatidhe marriage, been guilty of rape, sodompestiality; or

(i) that in a suit under section 18 of the Hinddoptions and Maintenance Act, 1956 (78 of 1958)jima
proceeding under section 125 of the Code of CrimiRralcedure, 1973 (2 of 1974) [or under the corregpmy
section 488 of the Code of Criminal Procedure, 1@08f 1898)], a decree or order, as the case makdsebeen
passed against the husband awarding maintenartbe teife notwithstanding that she was living apartl that
since the passing of such decree or order, coliabitbetween the parties has not been resumedn®ryear or
upwards; or

(iv) that her marriage (whether consummated or n@t3 solemnised before she attained the age eéfifyears
and she has repudiated the marriage after attaihatgage but before attaining the age of eighyeans.
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Despite the long strides of advancement in the gingnphycology of society towards how
they perceive the concept of Divorce, still thexesecertain gaps and loopholes in the present
legislation. The researcher endeavours to analm@us legislations with the given
guidelines in this context and draw conclusionshi form of reforms needed in the present
laws for the purpose of completing this paper.

Theories of Divorce
There are five distinct theories of divorce accegdio the various law, out of which four are
recognised by Hindu Law. The five are as follows —

(1) Divorce at Will

This theory postulates that every individual iefte divorce their partner at their will, i.e., if

they want to. Such a divorce can be sought evenlyfone of the individuals in a relationship

wants it, while the other opposes it. This congsptot realised under Hindu law but can be
seen in Muslim law.

(2) Frustration of Marriage

It is the law that if a condition of frustrationiggs between two contracted parties in relation
to each other, the rights and liabilities of bo#rtigs are suspended, making the contract null
and void. The same can be said to be true for ages, for what are marriages if not
contracts on a social platform? The frustratioraagharriage occurs when there is a marital
offence wherein one of the spouses is sufferingnfra physical ailment or mental
unsoundness of mind or has changed their religimemounced the world or disappeared for
a long period. In such a situation, the other spossllowed to seek divorce on the grounds
of the frustration of marriage and is allowed untther Hindu Marriage Act.

(3) Fault or Guilt Theory

Under this theory, there are two distinct partiédsvare subjected to it, one of them being the
Guilty Party (who is at fault), while the other is tHenocent party (against whom the
offence is done). The innocent party is alloweddek divorce against their spouse when the
other party commits a matrimonial offence, whicmsiets of but is not limited to adultery,
desertion, cruelty, rape, insanity, sodomy, béastjatpilepsy, refusal to obey the court’s order
to pay maintenance to the wife or marrying an uagemerson. The drawback of this theory
is that one of the parties must always be at faulthis to work, otherwise, divorce would not
be granted. Also, if both the parties have commhittertain matrimonial offences and/or one
of the parties forgives the other for their traesgion, then also divorce would not be
awarded. This is an accepted theory of divorce uRdedu law?®

(4) Mutual Consent Theory

The logic behind this theory is that because twiividuals enter into a marital relationship
out of their own free will, therefore it is concius that they must be able to exit the same out
of their free will. Under this theory, nobody hashie at fault and instead, both the parties file

8 Section 13 of the Hindu Marriage Act, 1955
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a joint application for divorce. The spouses muahtmo separate mutually from each other,
the failure of which would lead to the irrevocallEemages to their lives. The drawback of this
theory is that it may allow people to be hasty @itigg divorced due to trivial reasons and
some argue that the consent of the other partybeagbtained with fraud or force, making it

divorce by collusion. This is an accepted theorgiebrce under Hindu law.

(5) Irretrievable Breakdown of Marriage

Husbands and Wives are interdependent througheirtlives, both mentally and physically.
Once this interdependence and emotional attachipetmieen them vaporises and instead
malice and hatred for each other, then an irretbites breakdown of marriage is said to take
place. A breakdown of marriage is defined as “dadhre in the matrimonial relationships or
such circumstances adverse to that relationshipnihaeasonable probability remains for the
spouses again living together as husband & whia&Vhen all the possible avenues for the
repair of marriage have been exhausted without fanher chance of conciliation, the
marriage should be ended without looking into thases of failure or fixing responsibility,
and should be done with maximum fairness & minimbitterness, distress & humiliation.
This is an accepted theory under Hindu law, wittedaws supporting #!?

Historical view of Divorce

If the concept of marriage is legally recognizei@prbe must also be a part of it. The concept
of divorce must have appeared and evolved after dbecept of marriage became
monogamous instead of polygamous, and the sochefied from a matriarchal one to a
patriarchal one. Before such a time, if individualere unhappy with their partners, they
always had the option of choosing another, butrafie evolution of marriage into strict
parameters (only between two partners) a differemtedy had to become available to those
wanting to opt-out of it, giving birth to divorceqreedings. To understand its evolution, we
have to analyse the mindset of people during thaic/jeeriod (1400 BC — 1000 BC), when a
marriage was considered to be a sacrament andlesatuble union.

Both the East and the West viewed the women tategior to men, just because they were
physically weaker, but at the same time, they vase indispensable because they ensured
the continuity of the human race. They gave buitbtildren, who are essential to the survival
of society and were their nurturers. Thus, womenlccmot be placed above men but were
also not disposable, and therefore came undemrttegtion and rule of men, having the same
value as a common property, which could be usetidry as they wanted to.

The irony is that ancient Indian literature both m@men on a pedestal to be worshiped and
at the same time lowered their position to a chigdrer. Manu stated that women should be
honoured by everyone, with those who did so beilegded in prosperity by the gods and

9 Section 13 B of the Hindu Marriage Act, 1955

10 Section 13 of the Hindu Marriage Act, 1955
Naveen Kohli v. Neelu Koh2006(3) SCALE 252
12Ms. Jordan Diengdeh v. S.S. Chopt&85 AIR 935
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those who were opposed to it being cursed by tids §dBut at the same time, he also stated
that a wife is nothing more than the property of hesband, denying them rights to even
property**Certain Vedas and Sruitis have also shown womenrirgative light, saying that
they have wicked hearts and are weak and wrettHadessence, this meant that women were
only worshipped in theory, but the reality was quilifferent. Thus, women could not part
with their husbands as they were no more than fireperty, making the concept of divorce
non-existent during those times.

But some other Smriti&id recognise very crude forms of divorce, wherasaman was
allowed to leave the man. Several conditions wevergunder them to make it possible.
Kautilya said that if marriage is in the form ofdBma, Prajapatya, Arsa and, Daiva, then
divorce was not possible but if the marriages waeeformed in the form of Gandharva,
Asura, Rakshasa and, Paisachathen “a woman mayabdrer husband if he is of bad
character, if he is absent for a long time, if s hecome a traitor, or is likely to endanger her
life, is an out-caste and lost his virility”, witbivorce being there if there was mutual
disaffection between the husband and Wif@his shows us that although divorce was not
allowed in ancient India, the modern grounds obdie were already recognised by few as
given in various texts, but was not accepted thnoug because of the Manu Smriti (which
was widely respected), which was followed by thghkr caste who ruled India during that
period.

This situation finally changed in the ®2@entury in the form of the Divorce Act, 1931,
wherein both the husband and wife were given thktrio divorce for impotency, adultery,
bigamy, desertion, conversion, cruelty, intoxicatend in addition to these, if the wife was
pregnant at the time of marriage or if either of gpouses disappeared for seven years or
more, followed finally by the strengthening of tbencept of divorce in the Hindu Marriage
Act, 1955.

The Present Situation: Grounds for Divorce

Under the Hindu Marriage Act, 1955 the conceptigbte was originally laid down on the
basis of Guilt theory, which gave nine reasons umd@ch both the husband or wife could
sue for divorc® and two reasons under which only the wife could far divorcé®. The
section was later amended in the year 1964, whareréasons based on the breakdown of
marriage were added under Section 13(1)(A) and rivave reasons based on divorce by
mutual consent were added under Section 13(1)(®).various grounds are given as follows:

13 G. Buhler. The Laws of Manu & Kulluk Bhatta, Manugir

14 1bid.

15 Rig Veda Samhita & History of Dharmasastra.

16 Like the Narada Smriti and the Parasara Smriti

17V, K. Gupta, Kautilyan Jurisprudence & R.P. Kandlae Kautilya’s Arthasastra.
18 Section 13(1) of the Hindu Marriage Act, 1955.

19 Section 13(2) of the Hindu Marriage Act, 1955.
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(1) Adultery

The concept of Adultefis deep rooted in every society, with it beingcslyi prohibited. The
relation of marriage between a man and a womanoeasidered sacred and blessed by the
gods, and either one of them betraying it resultesevere consequences. Even the ancient
Hindu laws condemned it, even though ironicallgytidid not recognise divorce at that time.

In adultery, one of the spouses in a marital retathust have voluntary and consensual sexual
relations with another individual, who is not thepouse, while the individual committing is
married. For e.g., if a man married another indigideven though he is already married and
has not been divorced to his first wife and hasiakselation with the second wife, then it can
be considered adultery as the second marriagedswwler Hindu law. Earlier the offending
spouse had to be 'living in an adulterous relatiwhen the other spouse filed for divorce, but
that has since been changed, with even a singtef adidelity being considered as adultery.

Proving adultery is very hard, as getting direcqgbris very rare. Therefore, the courts accept
circumstantial evidences while determining it. Teese of Swapna Ghose v. Sadanand
Ghosé! can be considered to be a perfect example forsa oaiadultery, wherein the wife
found both her husband and another lying togethded along-with the testimonies of their
neighbours (both direct and circumstantial evid¢naach helped in convicting the husband
of adultery and allowing the wife to get a divorce.

(2) Cruelty —

Before the Marriage Laws (Amendment) Act 1976, ttyueas only listed as a ground for
judicial separation and not divorce, which later gnt changed. It is an evolving concept
wherein the modern idea includes both mental andipal cruelty. Cruelty can be described
as behavioural manifestations due to certain enmental factors in the lives of two married
individuals, which causes them to inflict mentapbwysical pain upon the other party.

Physical cruelty can be easily determined but nemaelty cannot be, therefore each and
every case has to be decided on the basis of itsset of facts. Mental cruelty is defined
under Section 13(1)(i)(a) of the Hindu Marriage A&55 and can be said to be of such a
nature that may not allow a reasonable individaakside with their spouse, and failure to do
so may result in pain being inflicted on the heattind and body of the suffering individual.
The court has also defined mental cruelty as &&'sthmind®2% Some instances of cruelty are-

a) Demands for dowry

b) Physically assaulting the spouse

c) False accusations of adultery

d) Threats of suicide

20 Section 13(1)(i) of the Hindu Marriage Act, 1955.
21 AIR 1979 Cal 1
22 Pravin Mehta v. Inderjeet Meht&IR 2002 SC 2528.
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(3) Desertion

Like cruelty, desertion was previously just a gmuor judicial separation, but after the
Marriage Laws (Amendment) Act 1976, it was alsoestlds a ground for divorce. Desertion
implies the denial of all marital commitments artdigations of one party to the other in a
marriage, wherein one party abandons the otheowitfair cause or the consent of the other.
In addition to the same, the Supreme Court has bedd if an individual leaves the
matrimonial home with an intention to desert, laiet on changes their mind and shows an
inclination to return but is prevented from doirg sy the other spouse, then the individual
would not be convicted of desertiéh.

The conditions to prove desertion by any individaa as below —

a) The factum of separation

b) Animus Deserdendi (Intention to desert)

c) Desertion should be without a reasonable clause

d) Desertion should be without the consent of othetyfa the marriage

e) Statutory period of up-to 2 years must be compldtefibre the filing of a petition for
divorce.

(4) Conversion

An individual in a marriage has the right to ask dodivorce if his/her partner has converted
to a different religion like Islam, Christianityudaism, etc. The interesting part is that the
individual converting their religion cannot avdiig ground as a reason for divorce, but it is in
the hands of the other spouse to do so.

The statement of objects and reasons of the Billistted that a change of religion ipso facto
does not mean that the love between the parthnaseddo exist, therefore the option to avail
divorce was only given to the spouse who remainediralu, so that the other individual
would not use it as an excuse to get a divorcen,Altere allegiance to another religion does
not mean conversion, but the individual must vauiht relinquish the Hindu religion and
should have a formal ceremonial conversion to aratsligion to be converted.

(5) Insanity

Insanity can be proved as a ground for divorcesétisfies the following two conditions—

a) The affected individual (the spouse of the persiamgffor divorce) must be incurably of
unsound mind.

b) The affected individual must suffer chronically iotermittently from such a kind of
mental disorder and to such a degree that it cabeatasonably be assumed that the
spouse would stay with the affected individual.

Before the Marriage Laws (Amendment) Act 1976, dffected individual had to suffering
from a mental disorder for a period not less thapd years before the filing of petition for
divorce but after the amendment, the time factos witted, and each case was decided on

23Bipinchandra v. PrabhavatIR 1957 SC 176.



Paged42 MmBrivastava & Indrayudh Chowdhury

its merits. The courts have also made clarificai@m what constitutes as ‘incurably of
unsound mind’, stating that feeble-minded individuar persons of low intellect who are
aware and understand the nature and consequentesiroficts and are able to control them
cannot be grouped under this category. The amendalsa included schizophrenia and
epileptic insanity into the term ‘unsound mind'. €ffltourts must have evidence beyond
reasonable doubt to satisfy this ground beforetgrgulivorce under it.

(6) Leprosy

Leprosy can be used as a reason to claim divoranbgdividual if they could prove in the

courts their spouse had a virulent and incurahbie fof leprosy, which is given under Section
13(1)(iv) of the Hindu Marriage Act 1955. The tetwrulent’ here was not borrowed from

the medical terminology but was decided as a forl@paosy which was “malignant and/or
venomous” by the decisions of different High Cowtsl the Privy Council.

The reasoning of the courts was that a reasonahle ecould not be expected to live in
matrimonial harmony with a spouse who suffered fammaggravated form of leprosy which
could be transferred to the individual. Thus, isvgaven as a ground for divorce to provide a
way out of a marriage.

(7) Venereal Disease

A divorce can only be obtained under the groundferiereal disease if it is communicable in
nature, notwithstanding the period of the diseaghé affected individual. It is not necessary
for the spouse asking for divorce to contract aeveal disease to claim it under this head as
even if their spouse has it, they can file forweodie. Some examples of venereal diseases are
syphilis, gonorrhoea, efc

(8) Renunciation

This unique ground of divorce only exists underddimaw, as renunciation is a Hindu notion,
wherein an individual renounces the world and altldly matters and enters a holy order to
serve God. Such a person would be consideredycdéhd and their spouse can file for a
divorce.

(9) Presumption of Death

Under this ground, an individual is presumed talbad, if he/she has not been heard of for a
period of at-least seven years, the presumptiongbttiat had the person been alive, they
would have contacted his/her friends or relatividge burden of proof that the individual is
missing is on the spouse who is claiming for dieofprocess given under Section 23 of the
Act) and once it becomes a decree, it becomesrgnediven if the missing individual comes
back to society.

(10)  Special Grounds only available to Women

24 (English) Venereal Disease Act 1917
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Certain special clauses under the Hindu Marriagé 1955 give women special grounds

under which only they can file divorce proceedinglich are listed below —

a) If the husband has been guilty of rape, sodomyestislity after the solemnisation of
murder.

b) If the husband fails to pay maintenance to the wailiewed under Section 125 of Cr.P.C.,
1973 or fails to resume cohabitation awarded inearee under Section 18, Hindu
Adoption & Maintenance Act, 1956, for a period @0 one year or above.

c) If the marriage was solemnised before the wifehiedahe age of 15 but she repudiated
the marriage before she reached the age of 18.didjmn may be done in express terms
or be implied by conduct.

(11) lrretrievable Breakdown of Marriage

The theory of irretrievable breakdown of marriagas halready been explained by the
researcher in detail in the previous chapter. Suéeory is considered to be very useful as
people in marriages who do not wish to remain doabe stuck because they cannot use any
of the grounds for obtaining divorce would remaielpghess. This theory assumes that
marriage between two individuals is based on lowe&tfection, and if it no longer remains to
the extent that the relation of the individualsdiees completely irreparable, then it would be
better to dissolve the marriage than force thetivéotogether.

The breakdown of relationship is presumed to béad. If a couple live separately for a
long period of time, with or without a reasonabéeige and all their attempts to unite have
failed, then it will be presumed under law that tlkationship is dead.

The Supreme Court has recommended an amendmentltmie this theory in the Hindu
Marriage Act because they were concerned abouetbases wherein divorce could not be
granted to marriages which were virtually dead dwe absence of the necessary
provisions®The only drawback to this is that it can be misusecthake divorce easy, as any
one of the spouses in a relation can use this grtudissolve the marriage out of their own
pleasure.

Reforms Suggested

India is a country with a diverse culture and aagion of around 134 crores. People of
various different faiths reside here, and theithfaihave different personal laws that govern
them. Certain important laws which are necessamnaintain peace and run a country are
codified into acts and provisions which have toftdowed by every individual of Indian
citizenship, but laws of personal nature, like thlatarriage, are governed by their religious
beliefs. For example, every Indian has to follow @r.P.C, but the marriage laws for Hindu,
Muslims and Parsi’s are different. The differergneénts of divorces that exists in several
ordinances create confusion in courts. Therefore,etiort should be made to create a

25 Naveen Kohli v. Neelu Koh006(3) SCALE 252
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combined personal law based on the various ordesmrsp that divorce laws can be
harmonised and reconciled to create a single athéwhole country.

Next, talking about the theories of divorce, theearcher believes that divorce in Hindu law
is very heavily based on guilt theory. Majoritytbé cases in various courts are some forms of
them. People who are stuck in marriages and arg@nesently able to avail the grounds for
divorce are left with no choice but to stay theretrg to find excuses to avail one of the
grounds, which in itself is an unhealthy practi§be researcher believes that the theory of
“Irretrievable breakdown of Marriage” should be mated and amended into the present
laws. This would allow couples whose marriages l@gond repair to quit them. But the
legislature should carefully make this law as i e potential to be misused by people,
which would defeat its purpose. It should consttierfuture implications of this ground while
formulating it so that they know it won't have advarse effect on marriage as a concept.

Finally, the last reform is needed in the thinkioigthe Indian society as a whole. Since

ancient India, wives are thought of as propertieth® husband, to do with them as they will.

Their will is not of any consequence as she wasnédeo be a property who was transferred,
and she can be used by her husband. Even thougiaweeprogressed a lot since those dark
days, some form of this mentality still remains.diMal Rape”, i.e., when a husband rapes his
lawfully wedded wife without her consent, is stihit considered to be an offence under Indian
laws. A woman has her own will and a right to hedy even if she is married. Marital rape

should be considered and punished similarly tonamyi rape and should be met with low

tolerance. How can the legislature or judiciantifyghat a stranger does not have the right to
rape somebody, but the husband in a marriage leasdgiht to do so to her wife? This is the

most immediate concern that surrounds the pressydatd about the grounds for divorce and
should be addressed immediately by the legislatune the judiciary. Marriage cannot be

considered to be an excuse to commit offences ensfiouse, otherwise marriage cannot
retain its sanctity anymore. Otherwise, all ourtonss, traditions and beliefs are for nought.

Thus, it is suggested that urgent reforms are rk@déhe existing laws to unify and code
them under a single provision and also follow thaous reforms suggested by the researcher.
The only precautionary measure to be taken bydbslhtive is that while making reforms,
they must be careful to plug any loopholes that ldiatherwise make the act of getting
reforms pointless. The concept of Divorce must iaenteeyond reproach so as to maintain
faith in the institution of marriage.
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Doctrine of Pious Obligation- An Analysis

Harsh Tomar

Abstract

Under the traditional Hindu Law there was a religioas moral obligation on the sons, grandsons andagre
grandsons to discharge the debts of their fatheandfather and great-grandfather which was termedoimis
obligation. In this paper, the researcher will dephow the ancient doctrine of pious obligation twdmnged
drastically due to- the judicial interpretation arlle passage of Hindu Succession Act 1956. Theresiearcher
will show what was the effect of these legal actiomghe effectiveness and application of the doctinilé be
shown. In the end, the researcher has tried to eefhe two arguments made by many scholajsthat the
doctrine could and should be applied to the daughaédter the amendment in 2005 andt was wrong and hasty
decision to delete the doctrine of pious obligaii®2005.

Keywords: Pious obligation, coparcenary property, debt, oogrzers, class 1 heimyyavaharika debts

Introduction

It is a general principle that debts incurred nbgstepaid by the debtor. Hindu Law, however,
pays special emphasis on payment of debts. Uneéetralditional Hindu Law, a spiritual or
religious duty was cast on the sons to pay thesdafitis father. Non-payment of debts by the
debtor and his sons was considered a sin whichine@d to haunt the debtor even in his next
life. This theory of a religious or moral obligation the sons, grandsons and great-grandsons
(hereinafter sons) to discharge the debts of tfairer, grandfather and great-grandfather
(hereinafter fathers) is called doctrine of ‘Pidbisligation’. The doctrine of pious obligation
was in force till the enforcement of Hindu SuccesgiAmendment) Act 2005.

In this paper, the researcher will depict how tineient doctrine of pious obligation has
changed drastically due to- the judicial interpiieta and the passage of Hindu Succession
Act 1956. Then the effect of these legal actiongten effectiveness and application of the
doctrine will be shown. In the end, the researdtae tried to refute the two arguments made
by many scholars)j that the doctrine could and should be appliecheodaughters after the
amendment in 2005 arg) it was wrong and hasty decision to delete therawxtof pious
obligation in 2005.

Comparison between the Modern and the Ancient Docine of Pious Obligation

Doctrine of pious obligation was primarily a momtbligation with religious connotation
attached to it. According to the Hindu legal liter@, one of the reasons why sons were
desired was because they would pay the spiritudlvaoridly debts of his father. Due to the

L 4 year BA LL.B. (Hons.), National Law School of Indi&niversity, Bengaluru, Email id
harshtomar@nls.ac.in
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fact that the obligation was based on the religiousnoral authority a natural corollary it
follows that the sons were not supposed to paylétiés which were irreligious or immoral in
characterdvyavaharika debjs

Changes due to Judicial Interpretation

In its ancient form, the emphasis was not thatdteslitor should get his due, but that the
father should not face consequences in his nextdife to non-payment of his debfie
ancient texts suggest that the sons were lialdspactive of any property acquired from their
fathers®The emphasis was more on the relation betweenatherf and the sons. This was
evident from the very meaning of the Hindi term $ons i.e.Putra. A son liberates/delivers
(trayate his father from hellgut) hence, he was callgulit-ra (one who liberates his father
from hell)*However, the judiciary has modified the obligatas the natural corollary of the
absolute right by birth to sofis.

Under the ancient doctrine, the son was liableigohdirge the debt with interest, the grandson
without interest and the great-grandson has lighanly when he got any property from the
ancestor. However, under the judicially modifiecctime all of them are equally liable to
discharge the debt with interéShere is also a distinction as to when this doettiecomes
applicable. According to thBmritis, the obligation on sons arises only after the deéhtime
father and as an exception when the father isctdtli with a deadly disease. However, in the
modern doctrine, the obligation arises even duttieglifetime of the fathet.

Effect of the Hindu Succession Act, 1956

Though the Hindu Succession Act1956 (HSA) did nqgiressly make any changes to the
doctrine of pious obligation, however, certain psmns have drastically affected the
concepts of Hindu Joint Family. Sections 6, 8 a@dBthe act have made serious inroads in
the concepts of survivorship and theory of absobwtaership on ancestral property on sbns.
And as mentioned earlier these two concepts werbakis of the judicially modified doctrine
of pious obligation. Hence, the researcher argoassthese provisions have made an implicit
effect on the application of the doctrine.

As per the proviso to Section 6 of the Act wherrghis a surviving female Classl heir or a
male claiming through such female relative andag pf the class, then the interest of the
coparcener dying intestate shall devolve accordinghe provisions of the act and not by

°Brihaspati says “He who, having received a sum tenthe like, does not repay it to the owner, wil born
hereafter in his creditor's house, a slave, a sgneawoman, or a quadruped”.

3Volume 1, G.N. JHA, Hindu Law in Its Sources (Indiaress 1930).

4George Buhler, The Laws of MarBanarsidass (Reprint from Oxford University’s 1886) ¢t1984).
5Anthonyswamy v. M.R. Chinnaswamy KounddR, 1970 SC 223.

8vijendra Kumar, Basis and Nature of Pious Obligation of Son to Fegther's Debt Vis-a-vis Statutory
modifications in Hindu LawdILI (1994).

’S. M. Jakati v. S. M. Borkar, AIEB59 SC 282.

8Vijendra, supranote 5.
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survivorship. It is to be noted that the scope pyli@ation of the proviso is too broad and in
most of the cases, the property is devolved acegridi the proviso rather than the main rule.
According to the SCs decision @ommissioner of Wealth Tax v. Chandefsehe son
inheriting the coparcenary property as a classrlidfehe schedule will take such property as
his separate property. It has been interpretedvthah a Hindu male succeeds to his father’s
property under Section 8 of HSA then he will takas his separate property and his sons and
grandsons will have no right by birth ontdtSince these sons and grandsons do not have a
right by birth in it, then, arguably, they shoulavie no liability to discharge their fathers’ debt
under the doctrine of pious obligation. Due to sjucticial interpretation, the very basis of the
liability on the sons i.e., by virtue of the right ownership by birth in ancestral property
stands destroyed.

Additionally, due to such judicial interpretatioone of the most important aspects of this
doctrine i.e., piousness or religious characteo atands destroyed. If a person inherits any
separate property of his father, then to the extéhat share inherited, he will have to pay
the debts of his father irrespective of the purpmsewhich the debts was taken. Hence, if
sons inherit property by succession, then they kalle to discharge the debt even when it
was incurred for an illegal or immoral purpdédt is submitted that when the obligation is

conceptualized in such a way the term “pious olibgé itself seems a misnomer.

In this part, it is concluded that the doctringfus obligation in the Ancient Indian literature
evolved from a moral obligation to a legal obligati However, in such evolution, the
doctrine witnessed tremendous changes in its ctesirdaue to these changes the doctrine has
substantially lost its effectiveness. The approafcjudiciary in interpreting the doctrine and
the concerned sections of the HSA 1956 has bednudtiige of pious obligation doctrine.
Now if son is obligated only in a few rare situasathen it is difficult to understand how the
very purpose for which the doctrine came i.e. jlierate the father’s soul from the weight of
these debts is served by the modern doctrine.

Daughters As Liability Bearers Under Doctrine of Pous Obligation (?)

In an unprecedented event by the Hindu Successioan@ment Act 2005 not only daughters

were provided equal coparcenary rights but alsaltetrine of pious obligation was deleted.

To understand the rationale behind this deletide itnportant to know that there were two

possible alternatives before the Legislatdrsto delete the very concept of pious obligation
and give daughters the coparcenary right)ogive daughters the coparcenary rights and
make the doctrine applicable also to daughters. Odwslators went ahead with the prior

alternativet> However, many scholars opposed this decision agded for the second

9Commissioner of Wealth Tax v. ChandergehR. 1986 S.C. 1753.

1%Paras DiwanAncestral property after Hindu Succession Act 19Btfamily property or separate property? A
muddle under tax caséh.| (1983).

1lvijendra, supranote 5

12 Hindu Succession (Amendment) Act 2005, § 6(4)39pActs of Parliament, 2005 (India).
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alternative'® Their main argument rests on the fact that sirmeeytters are now given right by
birth as coparceners, they should also equallyesthar liabilitiest*

To analyse the decision, first, it is to be detewdi whether the doctrine can actually be
applied to the daughters or not. It is submitteat the daughters could not be made liable, as
argued by many scholars. The doctrine of piousgakibn as rightly expressed by Justice
Mukherjea inSidheswar Mukherji v. Bhubneshewar Prasad Naraimgl$? was a special
liability which can only be enforced against sonsl @ot against any other coparcener. The
basis of the obligation, created on the religiouvsugds, was entirely on the relationship
between father and sons. Applying the doctrinda¢éodaughters will be stretching the doctrine
too far by the legislators. They could not have ified the doctrine such that it becomes
contradictory to its original conception groundedreligious beliefs.

Section 6(4) of amendment Act 2005 does not hatveggective effect hence sons still have
to pay the debts contracted prior to this act. Thas argued by scholars result in bias
treatment towards sons and arguably violates eguplinciple under the constitutidf.
However, the researcher submits that this argunsefitwed. They ignore the fact that the
ancient customary practices were biased againsten@rproperty rights. Additionally, the
constitution allows state to frame enabling prawisi for womer’ These provisions can be
biased against men but that doesn’'t mean that dheynconstitutional. These, in fact, will
further the substantive equality principle haveheimgd in the constitution.

Assuming that the doctrine could have been appbetthe daughters, then the fathers could
have, during his lifetime, alienated not only higerest in the coparcenary property but also
his daughters’ interest. This can be done everihierpayment of his personal debts which
were neither necessary nor beneficial for the whmieperty or family®As fathers can
mobilize the interests of the sons and the dauglitedischarge his debts during his lifetime,
hence, under the doctrine, the creditor also heagha to seize the whole joint estate after
debtor's death® Also under the doctrine daughters would have sthiirge pre-partition
debts even after the partition of coparcenary ptygp@hesein toto would have undermined
the property rights of daughters. The only way ratgct her share would have been to prove
that the debt was incurred for an illegal or immgarpose. However, judiciary has placed an
extra burden on heirs to prove that the creditos aetually unaware of such illegality and
immorality2° It is submitted that such consequences of subjgdtie doctrine to daughters

3Priyanka GoswamiAbolition of Doctrine of Son’s Pious Obligationcadppraisa) 5(1) IJLP (2018). See also
Parliamentary Standing Committee Report fiboid The Hindu Succession (Amendment) bill, 2004.

Hd.

155idheswar Mukheriji v. Bhubneshewar Prasad Narain SiA¢R 1953 SC 487183-184.

16A, Gladius and S. Bhuvaneswakin appraisal on doctrine of pious obligation angl @ompetent responsibility
upon daughters4lJPAM 120 (2018).

YINDIA CONST. art. 15, § 3.

18vijendra, supranote 5

%olume 2, Kusum and PP Saxena, Family Law (Lexis®)ex2008).

29Luhar Amrit Lal Nagji v. Doshi Jayanti Lal Jethall . &IR 1960 SC 964.
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would have gone against the purpose and scheméeofatnendment act of 2005. The

statement of objects and reasons of the amendmestggests that the purpose behind the
amendment was to compensate for the hitherto desopdrcenary rights to the daughters
which have resulted in their social and economipregsion. Hence, applying the doctrine

could have seriously undermined the very purposedognize absolute rights on birth to the

daughters and to protect their interest in the @riyp

The deletion of the doctrine of pious obligationswa consonance with the changing socio-
economic scenario. Now the system of nuclear faimly emerged as a viable alternative to
the joint Hindu family concept. Also, it should beted that this is not the first time that
deletion of the doctrine was suggested. The Hinodecbill, the 174 Law Commission
Report, the Kerala Joint Hindu Family System (Atioti) Act, 1975 were some of the legal
documents which had already suggested deleting it.

In this part, the researcher has tried to arguettieadecision to delete the doctrine was not
hasty and was actually the better of the two adtitvas. While arguing this it has been shown
why daughters cannot be considered as duty beamdes the doctrine of pious obligation and
were rightly not made liable through the amendment.

Conclusion

Under the ancient doctrine, the emphasis on thenpay of debts was quite strong. However,
this was decreased due to the judicial modificatibthe doctrine and passage of the Hindu
Succession Act 1956. The last nail in the coffirswhndu Succession Amendment Act 2005
which deleted the whole concept of ‘pious obligatidn this research paper, it has been
shown why the decision to delete the doctrine wasntorrect and hasty. It was backed by a
well-calculated rationale and was in consonanceh wite changing socio-economic
conditions. Additionally, the effectiveness and laggtion of the doctrine was substantially
narrowed by the judiciary and their interpretatadrconcerned provisions of HSA 1956 which
added to the reasons for deleting the age-old afidig on sons. It has also been shown that
the doctrine could not have been applied to theyllgus as was argued by many scholars.
Hence, the deletion was also in coherence witlstheme and purpose of the amending act in
2005 where in an unprecedented event, daughters prewvided with equal coparcenary
rights to sons.
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Enquiring the gender equality in provisions for
Dissolution of Marriage under Muslim Law

Virali Joisher*

Introduction

India is known for its diversity, and this diveysdlso reflects in the law of the land. The Indian
society constitutes of pluralism which leads todbeferment of unequal rights and non-uniform
personal laws on individuals belonging to differesgticts of society.This also causes the
violation of individual rights and often the perabrlaws of different religions cause an
impediment in policies that are progressive anthipibexchange in cultures; and it can be said
that this is the inevitable outcome of a multictdtdaw in the form of different personal laws.

Personal laws for different religions in India aalerivation of customs and norms which are
archaic, regressive and often reek of gender idiggudost-independent India’'s primary
objective was to frame laws which focused on freedend economic and political development.
It is certain that social aspects of free Indiaenaso a goal of the Constitution makers because
they enshrined liberty, equality, fraternity, jasti and welfare; but gender equality has not been
the priority of India during state-formatién.

This paper focuses on the grounds of divorce uhtieslim law and inspects whether the laws
are unequal for the genders. While the Judiciaritsilandmark judgment dlohammad Ahmed
Khan v. Shah Bano Beguih985} created history for India by reforming laws foe tbake of
gender equality, these efforts of the Supreme Castéd only for a short while because the
passage of the Muslim Women’s Protection of Ridgdpen Divorce Act (MWPRDA) in 1986
halted these efforts. The accommodation of Musland other cultural minorities in the
postcolonial political era has held onto a lot ofonial family law, which also challenges the
constitution’s goals to attain gender equdlity.

14" Year, B.A. LL.B. Hons., Kirit P. Mehta School of La§MIMS, Mumbai.

°Hooker, M. B., Legal Pluralism: An Introduction@wlonial and Neo-Colonial Law (Oxford: Clarendo@7%)
3Glendon, Mary Ann, The Transformation of Family L&Btate, Law, and Family in the United States aresiéfn
Europe. (Chicago: University of Chicago Press 1989.)

4Kandiyoti, Deniz, Identity and Its Discontents: Wemand the Nation. 429-43. (Millennium Journalrgéinational
Studies1991).

SMohammad Ahmed Khan v. Shah Bano BegliR11985 SC 945.

6Sunder Rajan, Rajeswari, The Scandal of the Stétenen, Law and Citizenship in Post-Colonial Ind@urham,
NC: Duke University Press 2003).
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Therefore, a limited scope for progress and chasgthe repercussion of multicultural
institutions in plural country’s legal machineryoliey makers, out of the fear of hurting
conservative religious groups, have unfortunatelgkéd in initiative to bring change for
gender equality. The most vocal criticism of Muskamily law is that it is less codified than
India’s other major religious groups’ family lawinge this law is not codified, ancient
religious texts and customs become the primaryreafees for the foundation of Muslim
family law, hence they may not be gender edqual.

The history of adjudication of Muslim law relies btuslim matrimonial cases playing a vital
role, community courts like jama’ats (councils)zga(judges); dar'ulquzats (courts) which
constitute major Muslim religious institutions. Evéhough post-independent India has signed
international human rights agreements, like thew@ntion on the Elimination of All Forms
of Discrimination against Women (CEDAW), the peralofamily law for various religions
isn’t the most progressive and is not at par withtenets of the Constitutigrbecause despite
globalisation, domestic family laws are rootedandl customs as “non-interference in the
personal affairs of any community without its iaftve and consent” was cited by the
Indian government when it ratified CEDAW in 19%d hence family law legislations have
not been impacted by CEDAW. Article ®4equal protection) and Article ¥5prohibition of
discrimination on grounds of sex, etc.) of the Gibuson of India have often been referred to
for the advocacy of amending laws and creating nesxjve judicial precedent.

But this has not happened and the regressive agprolathe Courts and Parliament with
respect to family law has been shaped by judgmémsNarasu Appa Mali v. the State of
Bombay(1952}? where the Bombay High Court said that Indian laprevisions in family
law which provide unequal rights across religiousugs and gender were beyond the scope
of constitutional tests. Therefore, common law aglijious texts like those of Ameer Ali
(1929), Mulla (1968), and Fyzee (1999) are theshaktase law which is governed by Hanafi
law.® Archana Parashar in her 1992 publication ‘Womeh Bamily Law Reform in India’,
claims that “there has been no reform of Islamicspeal law in the independent state of
India.”* The minimal codification of Muslim law has causex Judiciary to enjoy great

"Menon, Nivedita. Women and Citizenship. In WageBretdom: Fifty Years of the Indian Nation-Statd-86. (Delhi, India:
Oxford University Press 1998).

8Jacobsohn, Gary J. The Wheel of Law: India's Seisntain Comparative Constitutional Context. Prinoce{NJ:

Princeton University Press 2003).

SMerry, Sally Engle. Human Rights & Gender Violendeanslating International Law into Local Justi€hicago:

University of Chicago Press 2006.)

10Constitution of India, art. 14.

HConstitution of India, art. 15.

12Narasu Appa Mali v.the State of BombayA#%2 Bom 84

13verma, B. I. Commentaries on Mohammedan Law (irialnBlakistan, and Bangladesh)",(8llahabad, India: Law
Publishers 2002).

4Parashar, Archana. Women and Family Law Reformdial (New Delhi, India: Sage Publications 1992).
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autonomy in the adjudication of Muslim law casegraech so that the judiciary’s discretion
drives India’s Muslim law>16

Having discussed the genesis of Muslim family lawlridia and its challeng€sthis paper
further seeks to understand what are the groundssofce in Muslim Law in India and what
are its limitations. For understanding whether ¢hame gender inequalities in Muslim law for
dissolution of marriage, it is first important tadw and analyse what the provisions are.

Research Methodology

The researcher has adopted the methods of doctesahrch in order to arrive at and prove
the hypothesis, utilizing secondary sources in orol@ssess and analyse the subject, fulfil the
research objectives, and answer the research goestidequately: considering the scope and
nature of the topic, as well as the resources @ailand accessible. A diverse range of
secondary sources including articles, journal kgicreports, and studies published by various
reliable authorities, as available on the interratd books authored by well renowned

authors: were referred to. This research perusesed method design thereby consisting of

both quantitative and qualitative secondary data.

Research Objectives

» To understand what are the judicial methods to skedolution of marriage in Muslim
law

* To recognize what are the extra-judicial methodsséek dissolution of marriage in
Muslim law

* To inquire the gender equality in Dissolution of idage under Muslim Law

* To comprehend the genesis of Muslim law

* To study how does the dissolution of marriage hagpedivorce by Muslim husband

» To analyse how does the dissolution of marriaggéajoy divorce by Muslim wife

» To reckon how does the dissolution of marriage bagyy divorce by mutual consent

* To realise how does the dissolution of marriagepbapby divorce by judicial decree
under Dissolution of Muslim Marriage Act, 1939

Research Questions
* How does the dissolution of marriage happen byrddy Muslim husband?
* How does the dissolution of marriage happen byrdedy Muslim wife?

15Mahmood, Tahir. Islamic Law in the Indian Courtscs Independence: Fifty Years of Judicial Inteadien. (New
Delhi, India: Institute of Objective Studies 1997).

16 Narendra Subramanian, Legal Change and GenderdhiggChanges in Muslim Family Law in India, Resédarc
Gate. (September
2008)https://www.researchgate.net/publication/23%66_Legal_Change_and_Gender_Inequality_Changédushi
m_Family_Law_in_India.

YAgnes, Flavia. Law and Gender Inequality: The Rslibf Women's Rights in India. (New Delhi, Indi@xford
University Press 1999).
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« How does the dissolution of marriage happen byrdedy mutual consent?
e How does the dissolution of marriage happen by rdizoby judicial decree under
Dissolution of Muslim Marriage Act, 19397

Research Problem

Since Muslim law heavily relies on archaic religgaiexts and is not codifies as compared to
other personal laws, Muslim law is inherently andvitably gender unequal and regressive,
and since the multicultural and plural social fabof the nation gives rise to individual
personal laws, the amendment of such laws to bgrggeive and gender equal is a challenge.
This paper reflects on how the obvious rights ofshMuo men for unilateral pronouncement of
divorce is superior to the little-to-no rights tiduslim women can exercise for dissolution of
marriage.

Hypothesis
Muslim law for dissolution of marriage is not genégual.

Review of Literature

Personal laws for different religions in India aalerivation of customs and norms which are
archaic, regressive and often reek of gender iriggu@dgnes Flavia, 1999) Post-independent
India’s primary objective was to frame laws whiaicdsed on freedom, and economic and
political development. It is certain that sociapests of free India were also a goal of the
Constitution makers because they enshrined libegyality, fraternity, justice, and welfare; but
gender equality has not been the priority of Irdliging state-formation. (Mary Ann Glendon,
1989) (G.B. Hooker 1975) (Kandiyoti, Deniz, 1991)isl paper focuses on the grounds of
divorce under Muslim law and inspects whether #veslare unequal for the genders. While the
Judiciary, in its landmark judgment bfohammad Ahmed Khan v. Shah Bano Be@lL985)
created history for India by reforming laws for geke of gender equality, these efforts of the
Supreme Court lasted only for a short while. Theoatmodation of Muslims and other
cultural minorities in the postcolonial politicalaehas held onto a lot of colonial family law,
which also challenges the constitution’s goals ttai@ gender equality. (Nivedita Menon,
1998) (Archana Parashar, 1992) Therefore, a lims&sape for progress and change is the
repercussion of multicultural institutions in plureountry’s legal machinery. (Gary J.
Jacobsohn, 2003)

The most vocal criticism of Muslim family law isahit is less codified than India’s other
major religious groups’ family law. (Tahir Mahmoot997) (B.R. Verma, 2002) Since this
law is not codified, ancient religious texts andtoms become the primary references for the
foundation of Muslim family law, hence they may nbe gender equal.(Narendra
Subramanian, 2008) (Sunder Rajan, 2003)Withouhgitieasons or justifications, Muslim
husbands are empowered to divorce their wives pwdiating marriage by pronouncing
talaq, be it Talag-ul-Sunnat, Ahsan, Hasan, llaZibar, Muslim men enjoy the exercise of
their rights by pronouncing words or sentences shatvcase his intention to end marital ties
and obligations by disowning the wife. (Subodh Asth, 2019) This unilateral divorce by the
husband and the authority he enjoys is far mone #zat a Muslim woman does because the
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Quran believes that men are maintainers of womeause Allah has made men to spend
their property for maintain the wives. Right to pooince divorce and talaq by Muslim men is
absolute and unilateral where he can do so at hiisiwithout citing reasons, sometimes even
in jest, and it will still be legally recognised lindia.

How or when a Muslim husband pronounces talaq Igtkef significance, once he pronounces
it then it becomes valid Justice Khalid has terntfad unilateral enjoyment of rights by
Muslim men to pronounce divorce as "monstrositythi@ case oHannefa v. Pathummal.
(Setu Gupta, 2021) A wife cannot divorce her hudbafrher own accord. She can divorce the
husband only when the husband has delegated gsigit 0 her or under an agreement. it can
be said that the only single provision in MuslimwLéor Muslim women having a right to
seek divorce under Talag-e-tawfeez is also givetheon by their husbands. (Agil Ahmed,
2004) Had it not been for the delegation of thisv@g Muslim women would not even get
this one right to seek divorce which goes on towshmw Muslim law has insufficient
provisions for women who want to seek divorce avnehefor this right, they have to depend
on whether the husband agrees to delegate the pmweot. And as can be seen, despite
delegating his power, the husband still possesghtsrto pronounce talag which means that
this is not an exclusive right enjoyed by womenjlevion the other hand there are already
several provisions in Muslim law which give the basds the right to dissolve marriage. But
evidently, there is no absolute right without amntingencies that is available for Muslim
women if they want to seek for divorce, apart fritva judicial divorce under Dissolution of
Muslim Marriage Act, 1939.

Under an agreement the wife may divorce her husleshér by Khula or Mubarat but the
provisions of this type of dissolution of marriagader Khula require the wife to give
consideration in the form of property of mehr te thusband (Asaf A. A. Fyzee, 1993) but this
is not a mutual provision and the husband doesieed to give any sort of consideration to
the wife which is unequal and unfair practice. Ealkarges of adultery, insanity or impotency
of the husband have become grounds for divorce Mosslim women only after the
Dissolution of Muslim Marriages Act 1939 which raly lays down these grounds but also
mentions the additional grounds on which the Coumly give a decree of divorce to those
Muslim women who sought it. (Lawal Mohammed Band atamza A. Pate, 2015) For the
wife, she can file for a decree of divorce when aesband “associates with women of evil
repute and leads an infamous life” Under Sectiasf the Dissolution of Muslim Marriage
Act, 1939, where several grounds are mentionedspeywhich a woman can seek a divorce
for dissolving her marriage if she is married unilleislim law. (Altaf Hossain, 2003)

None of these grounds explicitly talk about sexotdrcourse of husband with a party other
than the wife but the eight ground therein doestierthat when the husband “associates
with women of evil repute or leads an infamous’lifeat would be considered a treatment of
cruelty for the wife by the husband. Therefore, 8o provides for a ground of cruelty for

seeking divorce but doesn'’t directly mention anyghabout adultery per se since leading an
infamous life and association with women of evipute does not necessarily mean sexual
intercourse with a woman other than the wife. (BGiwpta, 2018) This ground of cruelty is as
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close as the prevalent Muslim law goes to the gunekadultery where the wife can sue for
divorce. The law does give a Muslim wife to seekdivorce in case her husband remarries,
but what about when he is only committing an adaite act? The husband may not marry the
other woman but may still commit infidelity, so eopision for Muslim women needs to be
available. But this change is not going to be elsgping in mind the opposition from
conservative religious groups who practice the a@rchaspects of Islam which are
fundamentally unequal for the genders. But in thakev of equality as an important
constitutional tenet, amendment and empowermeneeésied. (Anchit Bhandari & Urvashi
Jaswani, 2021) (Alka Singh, 1992

Analysis

Marriage in Muslim law is called a nikah. The prigguncil held in the case of Shoharat
Singh v Jafri Begudithat marriage under Muslim law is a religious cevagn Marriage is
deemed to be a foundation of society under Islanehwtesults into the upliftment of man and
perpetuation of the human race. A Muslim marriagedéemed to be a consensual civil
contract which is entered into by parties for peation; it is not a sacrament. Free consent of
adult parties is needed to enter into it. Unrettdcpowers are unfortunately enjoyed by
Muslim husbands under the law for dissolution ofnage whilst no such powers are enjoyed
by Muslim wives and she can seek for dissolutiomefriage only according to the limited
grounds mentioned in the provisions of DissolutdiMuslim Marriage Act, 1939.

The Quran says “Marry of the women, who seem googt, two or three or four, if you fear
that you cannot do justice to so many, then onsy/)8fwhich means that Muslim husbands
can have four wives, however, the Muslim wives oaly have one husband at a time wherein
such a second marriage will be deemed void if hiet fnarriage subsists, resulting into her
punishment for bigamy under IPE€Under Muslim law, two modes for dissolving margag
and ending marital relationships are Divorce anldd,avhich cannot be interchangeably used
in Muslim since divorce can be sought by Dissolutaf Muslim Marriage Act, 1939 and
talag can be sought by Muslim Personal Laws. Catatg dissolution of marriage under
Muslim law can be made into three principal heasling. (i) by husband, (i) by wife (iii) by
mutual consent.

Dissolution of marriage by Husband can be sought irgg following ways:

Talag- ul- Sunnat, that can further be classifred:i

Ahsan:

wherein the husband, during the purity state ite tluration when the wife is not

menstruating, has to make a pronouncement of d¢viora single sentence without indulging
in sexual intercourse during iddat, after which dinerce cannot be revoked. However, if the

18Shoharat Singh v Jafri Begufh915) 17 BOMLR 13

19 The Quran, Sura IV, Ayat 3.

20 Lawal Mohammed Bani and Hamza A. Pate, DissolutioMarriage (Divorce) under Islamic Law IISTE (2015
https://core.ac.uk/download/pdf/234650383.pdf
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husband has sexual intercourse with wife durincatidthien the divorce is deemed to be
implicitly revoked. Raad-ul-Muhtar justifies thisewocation of divorce due to sexual

intercourse during iddat by stating that "It ispeo and right to observe this form, for human
nature is apt to be misled and to lead astray timel riar to perceive faults which may not
exist and to commit mistakes of which one is cartai feel ashamed afterwards "which is
considered as a good way to prevent thoughtlessralg in Muslims. Further, in the

circumstances of the marriage not being consummatespite the wife menstruating; or
when the wife has reached menopause, Talag-e-Atasabe pronounced.

Hasan

wherein the husband, during the purity state ite tluration when the wife is not
menstruating, has to make a pronouncement of divimdhree successive pronouncements
for divorce required that these pronouncements raaele in three 30-day intervals in
succession. If the wife is menstruating, the thpenouncements should be made in
three consecutive tuhr. The pronouncement of devarchree successive pronouncements for
divorce in three 30-day intervals in successiorukhaot have the parties indulging in sexual
intercourse, otherwise the divorce will be deemeebked. Further, regardless of the iddat
period, Talag-e-Hasan beconiggvocable on the third and final pronouncement.

Talaqg-ul- Biddat

It is recognised among Hanafi Muslims and is deetodae a sinful talag, and so is the case
with Sunni Muslims. In this form of talag, the hasl has to make three pronouncements in
tuhr (i.e. period between menstrual cycles) madeither a single sentence or in three
separate sentences like “Talaq, talaq, talaq” wisahkhy it is also commonly known as triple
talag.Such a pronouncement is indicative of thévand's intention for seeking dissolution of
marriage and therefore after the pronouncementathg becomes irrevocable.

The Supreme Court of India has opined in the cd&hayara Bano v. Union Of India And

Ors., 22 that the practice of triple talaq is ultra viresdaunconstitutional, and violates the
fundamental rights bestowed under Article 14 of@umstitution of India.

Since this type of talaq is irrevocable, it is cemshed by the Shias who deem it to be
sacrilegioug?

lla

lla, though not practised much in India, constguteMuslim husband of a sound mind and a
major age swearing by God’s name that he leavesifeto observe iddat and will not
indulge in sexual intercourse with her for four rife if he does indulge, lla is deemed to be
cancelled, if he doesn't indulge for four monthertlihe marriage dissolves irrevocably. After

21 Subodh Asthana, Talag under Muslim Law, Blog IPdega (June 14, 2019) https://blog.ipleaders.in/mulsiw-
divorce/

2%supra note 4

23 Lawal Mohammed Bani and Hamza A. Pate, DissolutibMarriage (Divorce) under Islamic Law, IISTE
(2015) https://core.ac.uk/download/pdf/234650388.pd
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four months, wife may file for either restitutiof @onjugal rights, or file for judicial divorce
as she is entitled to do $b.

Zihar

It is a form of talaq that is not used anymore, ibuonstitutes of a major and sound-mind
husband comparing his wife to his mother or antheffemale within prohibited degrees so if
a husband says that his wife is like his mothersigter, he cannot indulge in sexual
intercourse with the wife for four months, afteriethzihar is complete. This comparison may
also lead the wife to decide to not indulge in séxatercourse with him. The wife’s refusal
from indulging in sexual intercourse with the husthés acceptable only until the husband has
atoned himself using law’s penance modes. Howevighjn this duration, if husband wants
to indulge in sexual intercourse and revoke zittax,wife cannot seek judicial divorce. The
penance that may lead to the revocation of zihamxises of the husband observing a fast for
a period of two months, or the husband freeingaseslor the husband providing food to a
minimum of 60 people.

Talaq by the Wife
It is pertinent to note that in order to seek takaguife has to use the power that is delegated
by her husband.

Talag-e-tafweez

Accepted by both Shias and Sunnis, a Muslim wonam divorce her husband only using
Talag-e-tafweezvherein the power to divorce must be delegatedhbyhusband himself in
the form of an agreement (like a prenuptial agregnsigned before/after marriage which
shall state that the wife has the power to divatee husband and he can mention the
conditions where this power can be used by hdhefconditions are met then the wife can
legitimately dissolve her marriage. However, théedgation of power to divorce to the wife
does not imply that the husband denounces his t@lptronounce talag, he can do so. The
husband may delegate the power to his wife temippi@r permanently, whereby the latter is
revocable but the former is not.

The husbandnay delegate the power to his wife absolutely ardd@monally. It is upon the
wife’s discretion whether she wants to divorce llnsband in case the conditions mentioned
in the agreement are met, this is not an autonditiorce. In the case dflid. Khan v.
Shahmdr, the wife exercised the power to divorce the hodi@&hana Damad) as delegated
to her by him under a prenuptial agreement, when dbnditions of payment of certain
amount of marriage expenses incurred by the fathkEw by the husband were not met. This
divorce was held valid because the wife exercibedppower that her husband delegated to her
in the agreement.

24supra note20.
25Md. Khan v. Shahma&econd Appeal No. 68 of 1967.
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Therefore, it can be said that the only single jgion in Muslim Law for Muslim women
having a right to seek divorce undealag-e-tawfeers also given to them by their husbands.
Had it not been for the delegation of this poweushin women would not even get this one
right to seek divorce which goes on to show how IMusaw has insufficient provisions for
women who want to seek divorce and even for tigistyithey have to depend on whether the
husband agrees to delegate the power or not. Anchlasbe seen, despite delegating his
power, the husband still possesses rights to pram®talaq which means that this is not an
exclusive right enjoyed by women, while on the otlrand there are already several
provisions in Muslim law which give the husband® thght to dissolve marriage. But
evidently, there is no absolute right without amntingencies that is available for Muslim
women if they want to seek for divorce, apart fritva judicial divorce under Dissolution of
Muslim Marriage Act, 1939.

Divorce by Mutual Consent
Itisn't a concept prescribed under Muslim law baine into existence for perusal by women
to give divorce only after Dissolution of Muslim kMeges Act, 1939.

Khula

Khula literally means to lay down before the lavd amilarly under this divorce practice, the
husband actually lays down his right to divorceobefhis wife which reflects that both the
parties are entering into an arrangement for thesoflition of marital ties in lieu of
compensation that the husband receives from his ot of her property as dower as a form
of consideration by the wife. Even though it isheodce by mutual consent, it is deemed to be
a redemption of marriage where an offer must begsed by the wife which the husband
accepts as there is consideration for it. Howeswgn in Khula, it is essential to observe iddat.
Shia Muslim law gives the wife the power to reteehe consideration given to her husband
during the period of iddat and revoke divorce bnte the husband accepts the offer, the
divorce cannot be revoked by him.

The provisions of this type of dissolution of mage under Khula require the wife to give
consideration in the form of property of mehr te tiusband but this is not a mutual provision
and the husband does not need to give any sodndideration to the wife which is inequal

and unfair practice.

Mubarat

Mubarat is emancipation from marital lies that heqpgpmutually wherein the mutual consent
of both parties is an essential for dissolving mage. Under Mubarat, either parties can make
an offer of dissolution of marriage and its acceptamakes the divorce irrevocable. Even in
Mubarat, observance of the period of iddat is negli

Judicial Divorce under Dissolution of Muslim Marriage Act, 1939.

Lian
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Stoning to death is usually the prescribed way wra@Q to deal with adultery but in
democracies, a humane path has to be taken. Wivitecd has only recently become a
phenomenon in the modern western world, the corufeglivorce was commonly observed in
the pre-modern Muslim era where divorce rates vedwnays thriving. In fifteenth century,
Cairo, three out of ten marriages ended with dieand even in early twentieth century, the
Malay region witnessed a divorce rate of a whopgiegenty percerit.In modern India, the
Muslim Law provides that a wife who has been fagls#darged with adultery by her adult and
sane husband can sue for divorce against the hdishad this practice is known as ‘lian’.
Here the wife is only able to sue for divorce beseathe husband has falsely charged her of
unchastity and is thereby assassinating her cleardtis pertinent to note that the wife can
file for divorce only if the charges of adultenytiated by her husband against her are false.
This has been affirmed by the Allahabad High Caurthe case of Tufail Ahmad v. Jamila
Khaturt’, where it was asserted that only such wives wionat guilty of adultery may use
this as a ground for divorce.

The case okZaffar Hussain v. Ummat-ur-Rahnf&also showcases that a Muslim woman
cannot file a divorce under Islam if the husbarallegation of adultery against her is true.
The case revolves around a wife alleging her hu$lmdrdeclaring in front of many people

that she and her brother had illegitimate interseuThe court maintained that a Muslim
woman can claim divorce if she is falsely accuskddultery?® The husband has a complete
right to divorce his wife if he is competent to peothat his wife had an adulterous
relationship, but it is not the same for the wige may only in circumstances of false
accusations can either ask her husband to reputimtgccusations or divorce him under lian.
However, if the husband repudiates the claimswiifes claims is thus cancelled. Otherwise,
marriage will continue until the Court passes areedor dissolution of marriage and then
judicial separation via lian cannot be revoked.

Although the Calcutta High Court in the caseNofjahan v. Kazim A said that when the
husband alleges wife of infidelity as a result bk twife’s behaviour which hurts the
husband'’s feelings, such wife’s bad behaviour'poese of the husband can't be deemed to
be a false charge of adultery by the wife and foeeecannot be used by her to seek divorce.
This makes the already limited rights availablé/taslim women for dissolution of marriage
even more narrow, how can the Court deprive a Mugloman her right under lian justifying
such allegations by her husband as a result opdwarbad behaviour? This seems fallacious,
illogical, and illegitimate. The wife cannot be lated like this when it comes to her right to

26Setu Gupta, The Concept of Divorce under Muslim Liaggal Services India (March 16 2021 6:11 IST)
http://www.legalserviceindia.com/article/I393-Diva-under-Muslim-
Law.html#:~:text=A%20husband%20may%20divorce%2dmasriage%20without%20giving%20any%20reason.
&amp;text=Under%20an%20agreement%20the%20wife, oifi@ttency%200f%20the%20hushand.

27 Tufail Ahmad v. Jamila Khatun AIF962 All 570

287 affar Hussain v. Ummat-ur-Rahma8 Ind Cas 256

29Shivi Gupta, Adultery As A Ground For Divorce Undedian Laws, IP Leaders (June 30, 2018).
https://blog.ipleaders.in/adultery-and-divorce/

30Nurjahan v. Kazim AIAIR(1977), Cal, 90.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 23211059, Vol. 10, Issue II, July 2022
Page60 www.journaloflegalstudies.co.in

seek divorce when her husband falsely accusesduiteay, irrespective of how hurt his
feelings are. This is unfair and asserts male dande by giving him greater and unfair
power.

Faskh

For Muslims, the Quran states that to respect etiedr and treating each other in a respectful
way and abiding by the lawful orders of each otisethe duty of both husband and wife,
however if the husband and wife realise that theyot cohabitate then the husband and wife
can go to a gazi who shall allow the terminationttedir marriage after he has carefully
examined. Following the same train of thought, rgneunds have been stated in Section 2 of
Dissolution of Muslim Marriage Aét, for a Muslim wife to seek divorce:-

Under Section 2(i) of the A& the wife can file for a decree of divorce for thissence of
husband wherein since 4 years, his whereaboutsirdteown. After 6 months of such a
decree of divorce being passed, the marriage stmntle dissolved however if during this
duration, the husband presents himself either wiagent or in person himself, then that gives
Court reason to set the decree of divorce aside.

Under Section 2(ii) of the A& the wife can file for a decree of divorce if thesband is
unable to maintain her by failing to provide maigace to his wife for two years. The
husband cannot use the grounds of unemploymengrgyovor bad health as defences in
Court. Under Section 2(iit} of the Act, the wife can file for a decree of dize on the
grounds of the husband’s imprisonment wherein @r¢his imprisonment of the husband
for seven years or more, divorce decree can beanetdy the wife. Provided that, a decree
cannot be granted until the sentence has becomie fin

Under Section 2(iv§ of the Act, the wife can file for a decree of dize due to the husband’s
failure to perform marital duties without any reaable cause. This inability of the husband to
fulfil marital obligations for three years enableife to sue for divorce decree.

Under Section 2(v) of the A% the wife can file for a decree of divorce citiimgpotency of
the husband wherein not only was the wife’s hushammbtent at the time of marriage but he
continues to be impotent. After one year of thereeof dissolution being obtained by the
wife if the husband convinces the Court that heoidonger impotent, the Court shall not pass
a decree for divorce if it's satisfied about these of the husband’s impotency. This can be
observed in the case of Gul Mohd. Khan v. Hain&erein the Court permitted the husband

31 Dissolution of Muslim Marriage Act, 1939, S.2.

32 Dissolution of Muslim Marriage Act, 1939, S. 2(i).
33 Dissolution of Muslim Marriage Act, 1939, S. 2(ii)
34 Dissolution of Muslim Marriage Act, 1939, S. 2(ii)
35 Dissolution of Muslim Marriage Act, 1939, S. 2(iv)
36 Dissolution of Muslim Marriage Act, 1939, S. 2(v)
3'Gul Mohd. Khan v. HasinAIR 1988 J K 62.
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to prove his potency when applied to the Courtragkior an order letting his prove his
potency after his wife filed a suit for dissolutiohmarriage on the ground of impoteriéy.

Under Section 2(vi§ of the Act, the wife can file for a decree of dige if the husband is
suffering from insanity, leprosy or venereal digeamce a period of two years Under Section
2(vii)*° of the Act, the wife can file for a decree of dive is she enables the repudiation of
marriage that is to say that if a girl is marrigdher father/guardian before the age of 15 years
then she has a right to repudiate such marriage stfie turns 18 years and attains majority as
conferred on her by Muslim was. However, it is aogent on the fact that whether the
consummation of this marriage has happened or awdy; if the marriage has not been
consummated can it be repudiated by the wife therefititing to seek a decree of
divorce Under Section 2(vifi) of the Act, the wife can file for a decree of dive on the
ground of cruelty by husband which can lead theswdf approach the Court and claim for a
decree of judicial separation. Cruelty is descrilmetthe section as:

“Section 2(viii)(af* habitually assaults her or makes her life miseraly cruelty of conduct
even if such conduct does not amount to physiddteiatment. This was held by the
Allahabad High Court in the case lofvari v. Asghart?, that 'Muslim cruelty’, 'Hindu cruelty’
and so on is not recognised by law in India andetlage no various types of cruelty. Having
said that, the Court added universal and humaaitsstandards should become the basis for
test of cruelty which is to say that if such bodiymental pain is caused by the husband or
his conduct that endangers the wife's safety dtthean constitute crueltif.

Section 2(viii)(b}®: associates with women of evil repute or leadmtamous life,

Section 2(viii)(c}®: attempts to force her to lead an immoral life,

Section 2(viii)(d}”: disposes of her property or prevents her exexgiser legal rights over it
Section 2(viii)(e}®: obstructs her in the observance of her religimagession or practic¥.

The Kerala High Court in the case of AboobacKeii v. Mamu koy?, has dealt with this

provision wherein the wife was compelled by theldaunsl to wear a sari and watch cinema in
theatres, however since the wife thought that sectluct was against Islam, she wife refused
to do so and filed for divorce citing this behavias mental cruelty that obstructed her in the

38supranote 25

39 Dissolution of Muslim Marriage Act, 1939, S. 2(vi)
40 Dissolution of Muslim Marriage Act, 1939, S. 2}vii
41 Dissolution of Muslim Marriage Act, 1939, S. 2({yii
42 Dissolution of Muslim Marriage Act, 1939, S. 2(}@&)

“Btwari v. Asghari AIRL960 All 684

“4supranote 25

45 Dissolution of Muslim Marriage Act, 1939, S. 2{}(ib)
46 Dissolution of Muslim Marriage Act, 1939, S. 2{)(c)
47 Dissolution of Muslim Marriage Act, 1939, S. 2{(}id)
48 Dissolution of Muslim Marriage Act, 1939, S. 2{(}€)
“9supranote 20

S0Aboobacker Haji v. Mamu KoyalR (1960), All, 684.
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observance of her religious practice. Hence thertCeas of the opinion that the mere
departurefrom the standards of suffocating orthgdmnnot be considered as obstruction of
Islam and therefore the husband’s behaviour cammatental cruelty!

Although with time, the definition and interpretati of cruelty is changing. In the case
of Syed Ziauddin v. Parvez Sultéghavife Parvez Sultana needed money for her edutaso
she wanted to get admitted in a medical collegeessine was a science graduate. She married
her husband, Syed Ziaudddin, because he said henailide her with the needed money
after marriage but he failed to fulfil his promiae a result of which she filed for divorce on
the ground of cruelty which the court granted Hereéby attaching a wider meaning and a
wider scope of interpretation for the expressiaretty >3

Section 2(viii) (ff* if he has more wives than one, does not treaegeitably in accordance
with the injunctions of the Quran”

Under Section 2(ix) of the A% the wife can file for a decree of divorce on sal/grounds
of dissolution that the Muslim Law recognises.

Conclusion

Without citing reasons or justifications, Muslim dlbands are empowered to divorce their
wives by repudiating marriage by pronouncing talamit Talag-ul-Sunnat, Ahsan, Hasan, lla,
or Zihar, Muslim men enjoy the exercise of theghts by pronouncing words or sentences
that showcase his intention to end marital ties alplehations by disowning the wife. This
unilateral divorce by the husband and the authdrtyenjoys is far more than what a Muslim
woman does because the Quran believes that memaindainers of women because Allah
has made men to spend their property for maintemives.

Right to pronounce divorce and talaq by Muslim riseabsolute and unilateral where he can
do so at his whim without citing reasons, sometimesn in jest, and it will still be legally
recognised in India. How or when a muslim husbameh@unces talaq is of little significance,
once he pronounces it then it becomes valid Judficaelid has termed this unilateral
enjoyment of rights by Muslim men to pronounce dbeas "monstrosity” in the case of
Hannefa v. Pathumma&iA wife cannot divorce her husband of her own acc@ue can
divorce the husband only when the husband has ateléguch a right to her or under an
agreement. it can be said that the only singleipi@v in Muslim Law for Muslim women
having a right to seek divorce under Talag-e-tawisealso given to them by their husbands.
Had it not been for the delegation of this poweunshin women would not even get this one
right to seek divorce which goes on to show how IMusaw has insufficient provisions for

51 supranote 25.

52Syed Ziauddin v. Parvez SultaAtR (1945), Lah, 51.
53supranote 25.

54 Dissolution of Muslim Marriage Act, 1939, S. 2i{v(f).
55 The Dissolution of Muslim Marriage Act, 1939, S(i).
56Hannefa v. Pathummal 19KLT 514.
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women who want to seek divorce and even for tigistyithey have to depend on whether the
husband agrees to delegate the power or not. Anchasbe seen, despite delegating his
power, the husband still possesses rights to prareotalaq which means that this is not an
exclusive right enjoyed by women, while on the otlmand there are already several
provisions in Muslim law which give the husbande thight to dissolve marriage. But
evidently, there is no absolute right without amntingencies that is available for Muslim
women if they want to seek for divorce, apart fritra judicial divorce under Dissolution of
Muslim Marriage Act, 1939.

Under an agreement the wife may divorce her husleither by Khula or Mubarat but the
provisions of this type of dissolution of marriagader Khula require the wife to give
consideration in the form of property of mehr te trusband but this is not a mutual provision
and the husband does not need to give any sodndideration to the wife which is unequal
and unfair practice. False charges of adulteryariitg or impotency of the husband have
become grounds for divorce for Muslim women onlyeafthe Dissolution of Muslim
Marriages Act 1939 which not only lays down thesaugds but also mentions the additional
grounds on which the Court may give a decree dajfrdir to those Muslim women who sought
it.For the wife, she can file for a decree of do®mrhen her husband “associates with women
of evil repute and leads an infamous life” Undect®m 2 of the Dissolution of Muslim
Marriage Act, 1939, none of these grounds expjitélk about sexual intercourse of husband
with a party other than the wife but the eight grduherein does mention that when the
husband “associates with women of evil repute addean infamous life” that would be
considered a treatment of cruelty for the wife by husband.

Therefore, the act provides for a ground of cruédiyseeking divorce but doesn’t directly
mention anything about adultery per se since lgpdim infamous life and association with
women of evil repute does not necessarily meanatemtercourse with a woman other than
the wife. This ground of cruelty is as close asgheralent Muslim law goes to the concept of
adultery where the wife can sue for divorce. The toes give a Muslim wife to seek for
divorce in case her husband remarries, but whatitatmtnen he is only committing an
adulterous act? The husband may not marry the etberan but may still commit infidelity,
so a provision for Muslim women needs to be avélaBut this change is not going to be
easy keeping in mind the opposition from conseveatieligious groups who practice the
archaic aspects of Islam which are fundamentalqual for the genders. But in the wake of
equality as an important constitutional tenet, atineent and empowerment is needed.

To quote from Justic&Sujata v. Manoharof Supreme Court of India "It is not easy to
eradicate deep seated cultural values or to alditions that perpetuate discrimination. It is
fashionable to denigrate the role of law reformbiinging about social change. Obviously
law, by itself, may not be enough. Law is only astiument. It must be effectively used. And
this effective use depends as much on a suppqtiieiary as on the social will to change.
An active social reform movement, if accompaniedldnyal reform, properly enforced, can
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transform society®” Since the approach of policy makers to regulateilfalaw depends on
group norms, customs, and common law, as discussgHapter 1, the vision for family law
in India is normative making legal mobilization dkaging and shaping the prevailing unjust
laws that denigrate and ignore the needs and rightgluslim women, therefore gender-
equalizing legal changes are needed.

57Anchit Bhandari & Urvashi Jaswani, A Critical AnalysDf Gender Inequality In The Existing Legislation
Relating To Property Rights In India: A Comparativadyt Of Hindu Andmuslim Law, Manupatra (May 14, 2021
6:45 am IST) http://docs.manupatra.in/newslinesi@siUpload/06 EF3D18-696B-4E5F-A61E-80646ECOE66G4.pd
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Contrast between the North and South Indian
Marriage Practices

Taru Singhat

Abstract
Marriage is one of the most important institutiammnprised in the society which binds people togethecording
to some beliefs it is regarded as a sacrament wiseie& a contractual agreement according to othérhe
significance of marriage does not only differ frome religion to other, but also finds parallelisnitiwthe diverse
demographics in India. The article tries to comparal contrast the two most prominent systems ofiaggTrin
India, i.e. the North and South Indian marriage fgiees by highlighting the observations made by ousi
distinguished sociologists as well as authors arabamicians throughout the decades.

Keywords: Marriage, Sociology, North-India, South-India, IRBonship, Kinship, Contrast, Compare
Introduction

“...and thus, by placing the same thing in variouslationships, we are able to deduce new
relationships and new truths.”
..... Karl Marx

“Social institutions” are used to refer to a misaey of social forms, including conventions,
rules, rituals, organisations, and systems of asgéions.(Miller) One such very important
form of social institutions is family. Family is group defined by a sex relationship
sufficiently precise and enduring to provide foe tirocreation and upbringing of children. A
family is the unit of socialisation and forms a ibasf emotional relations. Families exist
beyond individual self as it involves a collectioh people who are related to each other,
following various roles and responsibilities.

Traditionally, families are established by bloothtiens and are always guided or guarded by
social factors. A family exists in many forms irs@ciety, which is distinguished by the place
of residence of the family members, head of theilfgrmho has the authority and decision-
making powers, and so on. Earlier, anthropologistearched upon the origin of families,
whereas in modern times, it is believed that familcannot be measured on a judgement
scale.

The family has been and continues to be one oétiiomg institutions of Indian society, in all
regions, among: all communities and in all sociatses and an important social relationship
formed based on family relatedness is that of thestidp system. Kinship is one of the most

! Hamdard Institute of Legal Studies and Research (H8R), School of Law, Jamia Hamdard, New Delhi
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important organising components of society. Evariguce in this world has its own kinship
system. India being an immensely diverse countsyMaaious forms of kinship system across
its different geographical and regional diversynship in India can be seen in families and
outside families.

In kinship terms, the familial bonds that are oedaby virtue of blood or having descended
from the same ancestor are known as consanguirEmngs, whereas those familial bonds
which are related by the institution of marriage &nown as affinal bonds. Kinship is
basically a vital part of social organisation whiséts the basis for various rules that are
followed relating to marital relations to be formedvarious diverse societies, castes, cultures
or geographical areas found in India.

Just as kinship groups describe the form of kinslggiem found in a society, so also rules for
marriage, categories of people who may/may not yneach other, relationships between
bride-takers and bride-givers provide the contekhiw which kin relationships operate.
(Descent and Alliance Approaches to the Study ofKip in India).

Marriage

E. K. Gough, in the section regarding the defimitedf marriage, mentions that marriage is a
union between a man and a woman such that childoen to the woman are recognized
legitimate offspring of both parents.

Sociologists are interested in the relationshipvben the institution of marriage and the
institution of family because, historically, mages are what create a family, and families are
the most basic social unit upon which society igtbBoth marriage and family create status
roles that are sanctioned by society (Little and3ern)

Through marriage, Levi-Strauss (1969) observes, leesnare recruited to kinship groups.A
female is recruited as a wife, as a daughter-indad so on through her marriage to another
group; and a male through his marriage is recruggchusband, son-in-law of his wife's
parents. Thus, kinship group alliances are trapsatirough marriage.

Irawati Karwe, inThe Kinship Map of India (1953)as analysed the concept of kinship in
India by observing the linguistic terminologiesviarious regions of India. She undertook a
comparison between four cultural zones- North Indantral India, South India and East
India, in order to understand the social variatiomghose regions. These variations were
related to the caste systems, languages and aulivinech further resulted in establishing
various rules of marriage to be followed in alldbaegions.

With regards the topic, we will now look closelytantwo of the four cultural zones- the
Northern zone and the Southern zone as describéchbwgti Karwe and try to compare and
contrast the marriage practices followed in them.
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The Northern area, according to Karwe can be gebgprally found between the mountain
ranges Himalayas and the Vindhayas. Moving sobthstates of Karnataka, Andhra Pradesh,
Kerala and Tamil Nadu comprise the geographicaitéey of Southern zone. Due to such
vast area covered in both these zones, it is t@kay that there exists more than one system
of kinship and hence different marriage practicemrg those different systems. The north
Indian regions which include states of Punjab, ldasy Uttar Pradesh, parts of Madhya
Pradesh, etc, are governed by the gotra and ciarsyAccording to Karwe's study, most of
the castes are based on the patterns followed dhy-Amyan patriarchal family of ancient
times. This means that marriage regulations aréhhigased on consanguinity or blood
relations. There is a clear-cut distinction of fenrelatedness, i.e. a person may either be
referred to as a consanguine or have an affinafiogl.

Marriage is therefore sought with only those whe far away from being related by blood. In

the South, however, there is no specific distinctad this sort. The families in the south

follow the concept of tribes and believe in stréreging the existing bonds of family through

tying marital knots within the blood kin. As a réisuhe exchange of daughters happens
between a few families which might be the practjoeg on for generations in those families.

Daughters are given much importance in southermalperhaps due to the existence of
matrilineal families in many parts of the south.wéwer, in northern India, daughters are
married off to a man whom the family deems to ba bfgher status. This practice, known as
hyper-gamy, is widely followed in most parts of thoindia.

The daughter is often looked down upon as a buoddiability and sent off to her husband’s
house, usually far away from the natal home, wisaeemust adjust and adapt to the changes
in her lifestyle and start a new generation. In matnorth India, the family which gives the
bride is considered to be inferior to the groondmily. This creates an opposition based on
status and structure of the marriage and the lwridamily is expected to be forever
answerable to the groom’s family. The traditiondofvry is one such great example of this
system. A different practice that happens in Bibahat ofgottashadiwhere one sibling pair

is married off to the other sibling pair. This pree is very unfavourable in northern India due
to the above-mentioned conception of power balageh the north Indians seek to maintain
among the families of the bride and the groom.

While the marriages between cousins, either matesngpaternal, are considered to be
incestuous in Northern India, marriages are prefebetween cross-cousins, cousins and even
uncles and nieces in most parts of South Indias Tlaippens with the belief that one must
compensate for the daughter that is married inéor thousehold by giving their daughter to
the former family. As explained earlier, their manotive is to establish a very tight-knit and
strengthened circle of kin even if it involves dditghing marriage within blood relations to a
certain degree.

Brahmanas and other upper castes practice the amamdof father's, mother’s, paternal
grandmother’s and maternal grandmother’s gotrawitth India, which is also known as the
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rule of four gotras. Endogamy gets restricted wbaste is a concern. Marriage on a large
scale of the area gets blocked It can thus betBatdvhile northern Indian marriage practices
favour exogamy, that is marriage outside the cdanthern India favours tightening the same
clan’s bonds by favouring endogamy. However, urmgetain circumstances when there is no
suitable person existing among the close-knit ohatie southern region, so the family might
seek for a sophisticated mate from outside the which could possibly match the desired
level.

This contrast between the marriages among cousivgever, differs among the Muslims of
both north and south India. Cross-cousin as weflaaallel-cousin marriages are permissible
under the Muslim personal laws and often encourdnyethe families as a sense of trust and
belongingness is felt between the blood kin. Anothetion is that of the remarriage of
widows and widowers. While in some backward padsjarriage of widows is considered to
be unfavourable, some areas do encourage widowrmage In northern parts, the widow is
generally remarried to the husband’s younger bratheas to keep the ties between the same
families and ensure a sense of trust and belongsymhis practice is however followed by
lower caste people and looked down upon by thelpegighe higher rank in the society as it
is considered to be sort of incestuous and disotispe

Conclusion

India being a storehouse of various contrastinditicans, cultures, caste-systems, languages,
and so much more diversity, it is very essentialriderstand each and every different practice
that is followed within various societies existiig this country. All these practices have
descended from the past generations and have bdewdd all the way down to this date.
Various factors such as the social, economic, psggdical, and technological and the
legislative play a great role in the change of iage institution. Only a close and detailed
observation will help us understand the true natumet meaning behind all these practices and
enable us to know better about the changes tha taken place and that will follow in the
generations to come.
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Muslim Marriage and Divorce Laws in India

Abhishek Saha

Abstract

The passage deals with the various aspects ofttity ®f Muslim laws regulating marriage and divoared why
the study of various laws and customs and intricaoieMuslim marriage and divorce are to be learnedhave a
better understanding of the scenario of almost @fes Muslims that currently constitute a part oé tindian
Demographics. It deals with the various types ofrages that are a part of Islam the practise ofygaimy and
the various disputes regarding it and the age ofriage. In divorce the paper talks about the vasdarms of
divorce in Islam and how such practises are mosériarchal in nature giving an upper hand to theshands
and then the importance of maintenance and thetgigh maintenance available to a divorced Muslimewibt
only under the Sharia but also under other typeawf

Keywords: Marriage, Maintenance, Polygamy, Divorce, Age

Introduction

The study of Muslim laws is of utmost importantaircountry like India where the population

demographic of Muslim people is almost 15 crores. & comprehensive study of Muslim

Laws of Marriage and Divorce are important for agar understanding of the scenario.
Shariah or the Islamic Law remains perhaps the most fatiodal structure upholding the

structural beliefs and relevance of Islam as a@ji@i’The basis of Sharia law is its inherent
flexibility and built-in corrective mechanisms thahsure the bold preservation of Islamic
religious practices. This flexibility comes fromettunderstanding that in Islam law and
religion are practically inseparable. Fyzee haventineed that laws are similar to metals
because they can be melted and shaped in waysuhathe needs of the present and he
stressed on the fact that laws are required toyioardic and not static to serve the best
interests of the peopfe.

Mahmassani gives the various sources of distribuboMuslim laws. The primary source is
the Holy book the Koran the secondary sourceHHadith and Sunnahdeals with and
establishes the various traditions. tlrea, the Qiyas the ljtihad and thelstishaband the
various regulations surrounding equity and the gipie of absolute good itstihsan, Al-
masalih al-mursalahand Istidlal & Istishab. The extraneous sources include legal fiction,
positive legislation and custo.

1 Student (West Bengal National University of Juridica Science} Kolkata, Email id-
abhishek221066 @nujs.edu

2Syed Khalid Rashid, Muslim Latv (3¢ ed., 1996).

3Asaf Ali Asghar Fyzee, A Modern Approach to Isl&h(1963).

4Sobhi Rajab Mahmassani, Falsafat Al-Tashri Fi Adisl(The Philosophy of Jurisprudence in Isl&®)135
(translated byFarhat J. Ziadeh, 1961).
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The primary source of Muslim Law the Koran is thaidst book for the Muslims and is
communicated to Prophet Muhammad through Archa@adlriel. The book is although not a
legal text in itself but rather the principles emséd in it states various ways to regulate social
behaviour and how should a Muslim person behavk p&ople of his community and also
their duties and obligations towards the society.

Analysis of Laws on Marriage and Polygamy

Marriage under Muslim law can be defined as “toabeontract which has for its object the
procreation and legalising of childrénflence marriage under Islam can be considered as a
contract with the objective of procreation and lesjiag children® A similar definition was
given by Mahmood J in the famous casé\btlul Kadir v. Salimd that Muslim marriage is a
civil contract as marriage as although it is sole®a by reading the verses of the holy Koran
there is no peculiar ritual or service related® dccasion.

Registration of Marriage

It is appropriate here to classify the differenpag of marriages recognized by Muslim
Personal law:

1. valid marriage $ahilj.

2. invalid marriage Batil)

3. and, irregular marriagd-@sid)

4. Muta Marriage

Sahih is derived from the Urdu and it means comedstalid a sahih it is a marriage where all
the essential conditions of a valid marriage atélled and the groom had paichehr for
marriage to the bride Batil marriage is a marriadpch is not enforceable by law and hence it
is void i.e., there has been no marriage at all thiedparties do not have any rights and
obligations associated with marriage. It usuallggens when one or more pre - requisites for
a valid marriage is not fulfilled. In the caseMfinshi v. Mst. Alam Bibithe court held that
there is prohibition of marriage for failure to cpinmwith one of the conditions of marriage it
is a void marriage. Even pregnancy pre marriagéda@sult in a void marriage as held in the
case ofTanjela Bibi v. Bajrul Sheikh

Fasid marriages or irregular marriages is only tekiscase of Sunni Muslims for Shia
Muslims these types of marriages are consideratbigsmarriages. A famous case of fasid
marriage is the case dfta Mohammed. v. Saiqul Biwhere the court held that in cases
where the marriage is only temporarily restricte@ tb certain irregularity the marriage is not
void but just irregular which can become a validmage if the irregularity is removed.

SMulla, Principles of Mahomedan Law, 1972, p 255a0260.

6Ameer Ali, students’ Seventh Edn., p. 97 quoteByiree, Outlines of Muhammadan Law, 1974, p. 90.
“Abdul Kadir v. Salima(1886) 8 All 149.

8Munshi v. Mst. Alam BibAIR 1932 Lah. 280.

“Tanjela Bibi v. Bajrul Sheikth986, Cr.L.R.(Cal.) 222.

10Ata Mohammed. v. Saiqul Bildi910 8 ALJ 953.
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Muta marriages are marriages mainly done for engynor pleasure muta literally means
enjoyment or use it is only prevalent among thea3Wiuslims it is usually a marriage for a
limited time period in return of some in returntbé payment of a fixed amount of dower at
the time of divorce.

Age of Marriage

The Koran and hadith are not talking about the mum or maximum age to get married. In
litihad, the concept of the minimum age of marriggeaid to be found in the requirement that
the husband and wife have reached puberty or amwies. This is interpreted as 15 in this
context. Exceptions are accepted in the sensentatt constitutes "puberty" or adulthood is
determined by national lat.

In Hassan Kutti v. Jainaldhe court held that in both schools of law be tlen&fi school of
law for Sunnis or the Ithna or Ashari school of L&w Shias the individuals be it men or
women can marry at their own free will irrespectifeguardian consent and are free from
parental pressure however the court held that ebrdethe parties involved in marriage is a
pre- requisite.

When a minor reaches the age of majority, he cgalliedeny and deconstruct his marriage
through the power conferred by Khiyar-ul-bulug. Bacmarriage must have been organized
by a legal guardian. However, it is not absolueed@iom and the law is very strict regarding
the interpretation of such cases. Abnormalitieshs@as unforgivable delays and the
requirements of formal institutions to oversee spidtesses are strongly consideY&thder
Hanafi law even such right is not permitted if tharriage has been done by the father or
grandfather unless there is great harm to thedstgof the minor.

The Child Marriage Restraint Act 1929, in Indiayades the minimum age for marriage with
18 years minimum for girls and 21 years for boyd any violation of this act is considered as
criminal conduct. The 2006 Child Marriage ProhiitiAct, which replaced the previous law,
does not recognize minor marriages as invalid, dsuvoidable at the option of the party
whose consent was not obtained fréélJhe case ofohd. Nihal v. Stat&’ the court held the
Child Marriage Prohibition Act applies to even Muosd even if it violates the uncodified
customs of Muslims.

Polygamy

115 K. Rasid, Muslim Lavs5(3 ed., 1998)

12Hassan Kutti v. Jainaba, AIR 1928 Mad 1285.

135 K. Rasid, Muslim Lavi5 (3 ed., 1998)

14 bid.

15Mohd. Nihal v. State2008 (4) Crimes (HL) 650 Del.
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The Koran has allowed polygamy and it can be iefkéfrom the phrase “If you cannot deal
with orphans, you may keep more than a single \itd.if you cannot do justice to all your
wives, then keep only one who shall protect yomfinjustice”®

There was the prevalence of unrestricted polygamthe pre-Islamic erdl. However Islam
restricted the number of wives to four and esthblisthatit is critical to realise that polygamy
cannot be a duty, as stated in the Koran, andatihislim is obligated to accept the rules of
the area to which he is subjected, and that ifdatwes of the land disapprove of polygamy, that
must be consented 1.

In India the offence of bigamy is dealt by secté#-495 of the Indian Penal Code which
defines bigamy as criminal offence and the secoadiage done during the life time of the
first marriage is declared voilfl.However Muslim men are able to bypass this provisi
because of their customary practises that allowsentikan one marriage and as a result
Muslim law does not recognise the second marriagevaid. Several Scholars and
academicians have suggested that this customartiggrahould not be given preference over
IPC and in fact many have requested the scrapdingi® practise. In the famous case of
Itwari v. Asgharj it was observed that a second marriage was difeomg wrong” to the first
wife.20 Similarly in the case ofarla Mudgal v. Union of Indigdhe Supreme Court have
mentioned that IPC will be given preference ovenspeal laws and declared all bigamous
marriages will attract the wrath of IPC it was domgh the objective of preventing the
menace caused by non —Muslim men changing thégigrlwith the sole objective of doing a
bigamous marriagé-

Analysis of Laws on Divorce and Post-Divorce Rights

The idea of divorce was not something that waséhtced by Islam it was a sort of prevalent
activity in the pre- Islam era in Arab communitiéslam introduced progressive feminist
reforms in the existing reforms related to divordhis can be seen in the practise of not
distributing wife’s property post - divorce and shatains all the property which she has
received before the marriage and during the coofrsee marriagé? However it is not same
for a man it is divided on the basis of the maeiagntract® The wife’s right to get support
from the husband is absolute and no one can takg #vat righ£‘The wife is expected to

18The Quran, Chapter 4, Verse 9.

"Hammudah Abd al Ati, Family Structure in Is|®8 (1977).

¥ mani Jaafar-Mohammad & Charlie Lehmalvipmen 's Rights in Islam Regarding Marriage ancoiie, 4
Journal of Law and Practice 3 (2011).

1°The Indian Penal Code 1860, § 494-495

20 [twari v. Smt. AsghariAlR 1960 All 684

21Sarla Mudgal v. Union of IndigdIR 1995 SC 1531.

22The Quran, Chapter 2, Verse 229; The Quran, Chapégrde 20.

23The Quran, Chapter 2, Verse 231; Verse 241.

2bid.
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observe aniddat period of 3 months after divorceindg which time she cannot remarry. Such
practices find their legitimacy in their usefulnéssietermining offspring®

Divorce by Husband and wife

A patriarchal aspect of Muslim divorce can be foimthe way that men have more power to
give a divorce and can also do that very quickigaat in an instant. Under Sunni law divorce
can be pronounced orally or by using a written doent calledtalag-nama.One such
practise by which a Muslim man gives divorce towife under the Sunni Law is the practise
of talag-ul-biddatwhich is seen to be a rebellious variationadfq-us-sunnatThe practise of
triple talaq involves a Muslim man giving divorce his lawfully married wife by
pronouncing the word talaq three times in an irtséaud such pronouncement will result in a
valid divorce. TheAhl-e-Hadithsection of Sunni Muslims and all schools of Sk reject
talag-ul-biddat®®

In the famous case dflohammed Haneefa v. PathummalBgéviJustice V. Khalid highly
criticised the patriarchal and tyrannical form ple talaq and mentioned the need to reform
it. In the caseMarium v. Md. Shamsi AlanDeoki Nandan, J. observed that if triple talaq is
given in the fit of rage due to grave or suddervpeation the marriage can be reconciled the
talagq which has been said can be removed duringdtte period?® In the famous case of
Shamim Ara v. State of U.R.C. Lahoti, J and the Supreme Court observedftiaalaq
under Muslim law there is a standard procedure llaatto be followed before talag can be
pronounced and if the said procedure is not follbtte talag pronounced is not considered as
a valid talag and the marriage continues to éXist.

Article 51-A(e) statesto promote harmony and the spirit of common brotiwe®d amongst
all the people of India transcending religious,dinistic and regional or sectional diversities;
to renounce practices derogatory to the dignitywofmen’® The reading of the section clearly
shows that triple talagq is a practise derogatory women dignity and is highly
unconstitutional. The Supreme Court finally in ttase ofShayara Banoh v. Union of India
the court in a 3:2 majority declared that tripletpis unconstitutional and is not an essential
religious practise to receive the protection ofiéet 253! The Muslim Women (Protection of
Rights on Marriage) Act, 2019 which was passed H® government post such decision,
formally scrapped of and banned the practice pfetialag and declared thaalag-ul-biddat

25The Quran, Chapter 2, Verse 228; Verse 231.

26Tahir Mohammad, Muslim Law in India and Abroad ¥2# ed., 2016).
27 Mohammed Haneefa v. Pathummal Be&9i72 KLT 512.

28Marium v. Md. Shamsi AlarAIR 1979 Allahabad 257.

29Shamim Ara v. State of URQ02) 7 SCC 518.

30The Constitution of India, 1950, Art. 51-A (e).

31Shayara Banoh v. Union of IndiAJR 2017 9 SCC 1
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in any form: spoken, written, or by electronic meahall be considered illegal and void and
may attract imprisonment of upto three years tahsband?

The primary rights of Muslim women to divorce resid the practices ddhulaandTalag-e-
TafwizThe Muslim Personal Law (Shariat) Application A&37 gives the explanation for a
valid khulaand differentiates it frontalaqIn talag-e-tafwiz there is an existence of a
marriage contract that specifies and gives rightthé wife or any person that the wife wants
to represent her to dissolve the marriage undeeradvcircumstances. It is a very common
practise in India, Pakistan and Bangladesh. Thes@iMohammedan Marriages and Divorces
Registration Act 1949 is the only known legislatittvat deals withtalag-e-tafwizand also
provides for separate forms tallag-e-tafwiz*

Post-Divorce Rights

In Muslim Law the husband has the obligation tdilfbis dowar duties post - divorce. Under
the Muslim law, the system of maintenancenaifga,involves that the husband is required to
pay maintenance during thiddat period, but payment beyond that is subject to ispec
circumstances.

Muslim Women (Protection of Rights on Divorce) A&86 allows Muslim women the right
to extinguish her right to dower and can insteakl fas reasonable maintenance from her
divorced husband and can also voluntarily retuengtoperty which she has received from her
husband® However the Muslim’s woman right to dower is néfeated and cannot be taken
away if the marriage has been dissolved under Mublarriages Act 193% Sections 125 to
128 of the new Criminal Procedure Code, 1973 hdse leelped in the further extension of
the scope of maintenance law in India and it nowlultles women referred to in the law as
"wife" who are divorced and not yet marri€d.

In the most celebrated and iconic caseMaohd Ahmad Khan v. Shah Bano Begdhdealt
with the issue of whether CrPC provisions will sigeele personal laws. The case involved an
appeal to the Supreme Court on the basis of adogh order passed by the Madhya Pradesh
High Court whereby the petitioner was requirednttréase the maintenance amount which he
was paying to his divorced wife from 25/p.a. to 8. the Supreme Court gave the
judgement that the order of the High Court is validd CrPC applies to all Muslim
individuals and are not violative of any Islam psiens. Section 5 of the 1986 Divorce ct

32The Hindu,President Ram Nath Kovind gives assent to triplegdill, Aug 1, 2019, available at
https://www.thehindu.com/news/national/presidemt@ath-kovind-gives-assent-to-triple-talag-
bill/article28780061.ece/amp/ (Last visited on Maig 2020).

33 The Muslim Personal Law (Shariat) Application At837, § 2.

34Tahir Mohammad, Muslim Law In India And Abroad 149 ed., 2016).

35 Muslim Women (Protection of Rights on Divorce) A&86

36 Muslim Marriages Act 1939, Section 5

37 The Code of Criminal Procedure, 1973, § 125-128

38 Mohd Ahmad Khan v. Shah Bano BegiéiiR 1985 SC 945,

39 Muslim Women (Protection of Rights on Divorce) At986, § 5.
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allows Muslim couples the option to choose the mofdmaintenance either under the act or
under the CrPC. However, the 1986 Divorce actfeg detter suited document is this context.
Under the 1986 Act, the court can compel a wideoketdividuals to pay maintenance to the
divorced wife ranging from the divorcee’s relativé§akf-board, would-be heirs etc are
eligible to pay maintenance and can do so at the’sairection.

Conclusion

In Muslim law there are several ways by which anmage can be solemnised and through
which divorce can take place however to the meenteds of the changing circumstance the
government have introduced several measures l&évilslim Dissolution of Marriage Act,
1939, the Muslim Women (Protection of Rights on Nagye) Act, 2019 to regulate certain
aspects of Muslim marriage and divorce. A thoroaghlysis of Muslim personal laws shows
the hereditary nature of this laws and althouglessweforms and acts have been passed by
the parliament to reduce the effect of this lawd emuphold the liberal nature of the Sharia
Law. In one hand where Muslim laws are gender megjve and keeping up with modern
times by providing such as providing women wittosg maintenance and property rights and
at the same time have also been very oppressiveargtreated women merely as objects by
allowing the practise of polygamy.
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Sologamy — The New Gen Marriage

Sri Nandita Vunnava

Abstract
Sologamy is the act of marrying oneself to decta®h and S-com. People of the coming generatioogsehit to
represent their individuality and unconditional Slnlike the RM where a person marries another perand
declare themselves as a couple and promise tolgyay and love each other till the end, a sologamerform all
the activities done in a RM but with themselvesyWhi# promise themselves to be committed and loegmselves
forever. People will throw lavish weddings, or theyf@en sologamy in private. This trend was firstrtd in the
year 1993 by Linda Baker who reported to marry hiér3ée trend picked up from then and many womensscr
the world are embracing sologamy. The first sologamindia was committed by Kshama Bindu, a 24-yedr-ol
woman from Gujarat, who announced that she was goimgarry herself faced a lot of trolls on socialdieand
constant discouragement form the whole country.skietchooses to perform sologamy with her closeivekt
wrote her own vows, done all the events of a Hindulimgdand became her life partner.

Sologamy is not limited to women but there are mbao are performing sologamy as well. Baskethall playe
Dennis Rodman reported that he married himself.r@lse many references of sologamy in Pop-C liketthe
show sex and the cityand books like Quirky aloneSagha Cagen. People slowly started to understand and
encourage sologamy. People of the coming generafensupporting the idea; many producers are crgati
special packages and offers to sologamists. AsRMa sologamy also has DIV. Sologamist can DIV Hetwes
when they want. Brazilian model Cris Galera DIV hedrader 90 days of sologamy. Its legal sanctityri&known.

It is neither legal nor illegal. It has no mentian any law in any country of the world. Being singletting
married, embracing sologamy, whatever the caselmayne must truly have SL and S-com.

Key Words: Sologamy, Self-love, Self- Commitment, Divorcepided, Regular Marriage

Introduction

Sologamy, also known as autogamy or self- unitimgriage is defined as the act of marrying
oneself as a lifelong S-com to maintaining a megfoin deep, and loving relationship with
yourself. But why do people choose Sologamy? Tleeemany raising questions tagged to
this like, Is it because of current stability ofat@onships? Is it because people do not want to
sacrifice their needs for others? Or because watoemot feel loved by others, or think they
are not understood? Or People found a new wayu® flblemselves and show that they are
strong enough being alone and do not need any agyfipéhe list of questions is way too
long as sologamy is a new and unfamiliar concefieovorld.

But the answer to all and any questions relatingologamy is as simple as its definition that
is SL. Sologamy is not an act done against the abmwedding culture but is away to show
how much a person loves and is committed to tharesellt is said that you cannot love
others until you love yourself first. Sologamy isathartic declaration of self-compassion and

1 Mahatma Gandhi Law College, Osmania UniversityHyderabad, Andhra Pradesh E-Mail:
nanditavunnava2002@gmail.com
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a promise to give to yourself what you often seeknfother people. The symbolic ceremony
is used by many as an act to emphasize their SLirat@bendence. Women in the coming
generation are choosing Sologamy so that they wdmmaze and love themselves, get to know
themselves more, discover their likes, dislikes,ntwaand needs, being independent
financially, emationally, and in many other wayso Bum it up Women choose self-

dependency over co- dependency.

Now the next question is how is it different fromtrgetting married at all? Not getting
married might be because you want to be alone oreaaly to be committed to a relation yet.
But choosing Sologamy is choosing to commit to gelfrrather than being alone. It is an act
of self- acceptance. Some women expressed theigkite about sologamy, starting with the
question as-why to be someone's wife and seekfione another person when they can love
themselves in the same way, while some of themttsay always wanted to become a bride
but not a wife. In addition to this few say thabpk marry someone they love, while we love
ourselves, why not get married to ourselves.

While not getting married is simply not enteringoira relationship, performing Sologamy is
choosing to show the love and S-com towards themsehat is normally shown towards
another person in a marriage. But sologamists a#sp that the possibility of marrying
someone else down the line should not negate tip@riamce of their relationships with
themselves. This leads us to our question- canl@amist marry another person? How
Sologamy impacts other relationships? Yes, a saligjacan marry another person. Marrying
yourself is a bold statement that says you are gim@nd a celebration of your wholeness.
You might be open to sharing your life with anotperson, it is all your choice. But you do
not "need" a better half. Building a strong senfsgetf-worth reduces the propensity to accept
stultifying situations or relationships and helpaimtain standards for what you expect in a
relationship.

When did this trend start? It is not that too old b new concept. It can be traced back to
Linda Baker, a dental hygienist from the US, whorned herself in 1993. It is widely
considered the first publicized act of self-mareaghich was attended by around seventy-five
of Baker’s friends, where the bride said “I do™onour herself in sickness and in health until
the day she is not there. Following this many pe@pbund the world committed Sologamy.
It became more popular in thes2dentury especially among affluent women. Celeadsitioo,
have embraced this marriage; in 2017, Victoria’sr&model Andriana Lima announced on
Instagram by wearing a diamond ring that she ismoittad to herself. Nneka Carter, an
Italian 40-year-old master cosmetologist and fisnestructor, in 2017 reported to have had
this marriage.

Roberta Lyndall Fincham an Australian women mariedself on her 35 birthday and
Palmonia Gordon, a life coach, on hel"s@thday, she donned the gown and married herself
in Niagara Falls. After learning about Sologamytiran Ghia Vitale, a 32-year-old writer
from Long Island, New York, proposed to herselher bedroom. There are manysologamists
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like Ghia who are enjoying their self- marriageheitit going for a public announcement or a
huge wedding planned like many, some of them oadl small house party to celebrate their
sologamy with a small circle of people or neveralir¢ghe news to the world. Again, it is a
personal choice of the sologamist.

Sologamy in India- A24-year-old young Gujarati wom&shama Bindu, identified herself as
bisexual and announced that she will marry heself1th June 2022. Kshama claims that her
marriage is India’s first Sologamy. But after shasvirolled on social media, a political leader
announced that he will not let her get married itemple as it goes against Hinduism, the
Hindu Marriage Act incorporated monogamy and dyriprohibited bigamy and polygamy;
the act uses the term ‘either of the spouse’, whekans there must be two persons to
complete the marriage. So, after all this, shed#stio get married sooner and got married on
the 8" of June 2022 at her own residence, with all theddirituals includindhaldi, mehndi,
pherasand applyingindoor.

She has written the five vows for herself and hswed to go on a two- week solo
honeymoon to goa. After being questioned about aly embraced sologamy, she said “I
always wanted to become a bride but not a wifef- $ehrriage is a S-com to be there for
yourself and unconditional love for oneself. Itiscaan act of self- acceptance. People marry
someone they love. | love myself and hence thisdiveyd She said she got this idea from the
Canadian Netflix series ‘Anne with an E.’

It is said that people get influenced by movieschjyi it is true. It might be good or bad
Based on how a person receives the content. Asmkalgindu mentioned there are a lot of
references of sologamy in the Pop-C. Many movadeyision shows and books have depicted
the sologamy concept. One of the most popular sht8ex and the City”, has one of its
characters, Carry Bradshaw, marrying herself. Likewin the American comedy-drama
“Glee”, the character Sue Sylvester also marrigsetie Holly Franklin in the sitcom The
Exes, who work as a DIV lawyer, is also shown fofe sologamy.

The famous soap opera doctors have shown the is@rgfF sologamy for the character
Valerie Pitman. The critically acclaimed Spanisimedly film Rosa’s wedding follows the
storyline of sologamy. Benedict Cumberbatch poddathe role of All, the man who marries
himself, in the film Zoolander 2 in the year 20B&cha Cagen’s book “Quirky alone” has
much popularised the concept of sologamy. In hevkb8asha writes as follows-“The
common theme in most of the stories (about selfriage) that | hear is a S-com to take care
of oneself as one hopes or imagines that a lovetdvdVomen also frame self-matrimony as
a unique solution to the problem of women sacnfictheir own needs in a relationship.
Marry yourself first, they say, before marrying ang else.”

How do you think people react to the people whdagoer sologamy? While most of them are
having a hard time to understand this conceptiasiéw and unpopular, some of them tend to
Discourage and contradict these ideas they fimgrding, unethical and as an extreme act of
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degrading the original concept of marriage where people get married to each other.
Anyway, people in the upcoming generation are shgwa lot of support to sologamists.
Since the trend picked up, the world is slowly g@ticey it and happily welcoming this
tradition. Service providers too have come up ifedent corners of the world to help their
self-marrying clients. In the year 2014, a travgdracy in Kyoto, Japan started offering self-
marrying packages for women embracing sologamy fandhose women who were not
satisfied with their original weddings. IMarriedMem in San Francisco offers sologamy
ceremony Kkits, including wedding band and vows,leviiMarry Yourself” in Canada offers
consulting and wedding photography.

Alexandra Gill, the founder of Marry Yourself Vanoer, told “Today, for the first time in
history, women can afford to live on their own, Iduiheir careers, buy their homes, create
their own lives, have children if they choose. @athers and grandmothers did not have this
option. The idea of sologamy could involve the picacof self-marriage, but it is also turning
the stigma of the sad, lonely spinster on its h&ddmen are tired of being told they are
failures if they have not married by a certain explate.”

Now, are you wondering if sologamy is only for warm@aNo. sologamy is not restricted to
women, even men can impress sologamy. There agefeer of them but not zero. The
basketball player Dennis Rodman reported havingisthhimself in 1996.In 2014, a British
photographer was also reported to have marrieddiimRu a sologamist gave a full-length
interview about how he married himself. SL is thenge for men and women. Anyone who is
committed enough to love themselves unconditionedly embrace sologamy. However, we
can see that a greater number of women practiogaoly than men. Even if there are many
men who commit the sologamy, they tend to keepvige, yet another personal choice.

In the traditional marriage where two people getried, some of them get DIV. No now can
this happen with sologamy? how cana sologamist Bi¥mself? Is that possible? Cana
sologamist do that? Yes, Sologamists can DIV thérasdf they want to. When a sologamist
decide to marry another person and perform a nomatiage they can DIV themselves.
Getting married without divorcing themselves idise, it would not result in Bigamy, there

is no legal binding to this.

A 33-year-old woman(Cris Galerg who hails from Sao Paulo in Brazil married hdrael
2021 and has decided to DIV herself after 90 ddies ahe met someone special. Another
example is of a celebrity Andriana Lima, who afterbracing sologamy later DIV herself and
gave birth to a child with her partner. Unlike tinaditional marriage, Where the two people
stop being a couple after divorcing, a sologamiststhot have to stop loving themselves after
a DIV from sologamy. Though sologamy declaratiors@fand S-com, it does not mean that
will stop being committed to yourself after you @dv/.

What is the legality of Sologamy and its DIV? Thhlgis on the rise globally sologamy is
not recognised by law in any country across thddvdwegally speaking, in India sologamy is
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not permitted as the marriage is perceived asngnitivo people. Even across the globe no
country has ever mentioned the laws relating togarhy, as this is a new and upcoming
trend which needs to be carefully looked into beforaking any laws. There are no rules or
regulations about getting married to yourself dtigg DIV to yourself. until further laws are
developed on sologamy people are free to get ndatwighemselves and can DIV themselves.

Conclusion

Married or unmarried, monogamy or sologamy, whatgua® choose, never forget to love
yourself. With or without the ceremony of sologanampne should always be committed to
themselves and love themselves in all the waysilglessMostly women who face many
problems must learn to embrace themselves and leea@tiong and independent person.
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The Special Marriage Act, 1954 - An Analytical Stugt

Nardeep Chawla

Abstract
This paper critically analyzes the Special Marriafyet, 1954 which was acted to ease the process ftratipn
and validity of marriages that seemed to be recegphias a taboo and usually not recognised by theopal laws
on which Indian family laws are based. It has beereoked that there is a rise in the number of maem
through the Special Marriage Act, 1954.According ttee data obtained from the stamps and registration
department 2,624 marriages were registered underAittein 2013 - 14 and the number jumped to 10,866
year that followed. The number had reached 8,3%0it6-16, up to January, i.e. a 306 per cent rieenf2013-14
to 2014- 2015.1 It has been recorded that many iages today are interreligious and inter-caste, amd largely
beyond the purview of spiritual-based marriage laWsis Act provides an opportunity to perform the rizaye
ceremony as per the Indian Constitution. The numbénseddings from different beliefs are growing aftes
implementation of this Act. While having a posifivent, this act needs a positive and effectiyelémentation as
well. Scope of the study mainly focuses on requirefiture amendments needed in the Special Marriage
1954. Understanding the act from the basics alorth Wioking at some land mark cases will help us tifiethe
loopholes of the act which can further develop advdtamework to improve this act.

Keywords: Critical Analysis, Special Marriage Act, 1954, Irfeaith Marriage, Inter- caste Marriage, Special
Marriage

Introduction

In India, Marriage is not just a formality but rathan event of a lifetime to which some
individuals look forward to from a young age. Fbe tmajority people of the country, it is a
commitment and bond for not just this life but text seven lives but what about the ones
who do not want to enter into a commitment for selrees and neither want to do a civil
contract i.e., Muslim marriage but rather want &b iarried to a person of different faith and
that too without having the need to convert to teéigion? The answer to this question is the
Special Marriage Acenacted in 1954, which was aimed to enable crods faarriages or a
marriage which lacks the essential ingredients raieg to the religion it was supposed to be
performed under to get the legal validity.

The requirements for a valid marriage under thisaae very simple and basic such as there
should be consent among both the individuals, bbtthem need to be above 18 years and
male to be more than 21 years old and their relatwould not be of prohibited degree for

example they should not be related by blood to am& another. Essentially, the need for
special legislation was realized when the probléimter-Caste marriage being shunned from
Indian Society came into light. This act is alsmsidered one of the most important steps
towards a fair and secular society since India de@ncountry with different religions but

13rd year Student, Maharashtra National Law University, Mumbai, Email Id
nardeep.chawla@mnlumumbai.edu.in
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maintaining a secular character, this act remotwesharrier which is ingrained in every
religious specific act that deals with marriageyodce and related provisions for people
belonging to that particular religion. Special Mage Act, 1954 enables people belonging to
different religions to marry each other and creat®nd which is free from societal standards
and expectations which is also sometimes very liebsland for this very reason Special
Marriage Act, 1954 needs to be a very strong latit with zero to none drawbacks.

Background

This act has originated from a proposed legislationing the British era by Sir Henry James
Sumner Maine who was a British official assigne&aonily Laws in British India, though the
proposal failed to get enacted, the makers of timstitution had it in their minds. In the final
wording, the law sought to legitimize marriagestforse willing to renounce their profession
of faith altogether. The Bill faced opposition frdatal governments and administrators, who
believed that it would encourage marriages basetust) which would inevitably lead to
immorality 2

The Special Marriage Act, 1954 replaced the old IKctl872. The new enactment had three
major objectives:

e To provide a special form of marriage in certaisesa

e To provide for registration of certain marriagesl,an

e To provide for divorce

This act includes every Indian citizen regardlelssaste or religion, it even includes Indian
nationals who live abroad. For marriage under Aus the parties must file with the district’s
Marriage Registrar a notice stating their intentiomarry each other in which at least one of
the parties to the marriage has lived for at I88stlays prior to the date on which such notice
is filed. After the expiry of 30 days from the d#bat such notice was published, the marriage
is then solemnized, but if any person objects i®tarriage and the registrar finds that it is a
reasonable cause of objection, on such groundsahecancel the marriage. For a valid
marriage, the parties must also give their consethie marriage before the marriage officer
and three witnesses.

Analysis Of Sections 5, 6, 7, 8 AND 19

Section 5

of the Special Marriage Act, 1954 states tHatotice of intended marriage—When a
marriage is intended to be solemnized under this #e parties to the marriage shall give
notice thereof in writing in the form specifiedtire Second Schedule to the Marriage Officer
of the district in which at least one of the pasti® the marriage has resided for a period of
not less than thirty days immediately precedingdéie on which such notice is giveh.”

This section is the first problem in this act, whiteals with the notice of intended parties to

2Amartya Bag, 10 things every Indian should know dbthe special marriage act, 1954 iPleaders (2019),
http://blog.ipleaders.in/10-things-every-indian-sltbknow-about-the-special-marriage-act1954/ (leisited Oct
20, 2021).

3Sec 5, Special Marriage Act, 1954
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marriage requiring at least one of them to havélegsin that particular jurisdiction for a
period of not less than 30 days immediately preggthe date on which such notice is given
to the Marriage Office of the district. This is annecessary hurdle that couples must face and
this situation becomes worse when it is a love iagerwhich is against the acceptance of the
parties' parents or families, 30 days is enoughh®rcouple to get harassed.

In J. Shaik Mohammed v. Inspector General of Registra&Ors‘the petitioner prayed
before the Hon’ble Madras High Court to waive ¢f¢ tobligation upon the Marriage Officer
to wait for 30 days before registering the marriagee, both the intending parties belonged
to Backward Classes and their families were agdest marriage which was Inter - Religion
in its nature and both the intending parties fdzacklash from the society, despite these facts
the Hon'ble High court of Madras refused to accordaie parties’ demands and this
judgement shows the inconsistency of Indian JudiBistem when it comes to rebelling
against the traditional structures and unwillingnesamend a lacklustre piece of legislation,
which should be criticised as it was need of ther o protect the citizens from a faulty law.

Section 6

Of the Act states thdMarriage Notice Book and publication—(1) The Marriage Officer
shall keep all notices given under section 5 with tecords of his office and shall also
forthwith enter a true copy of every such noticaibook prescribed for that purpose, to be
called the Marriage Notice Book, and such book Idhalopen for inspection at all reasonable
times, without fee, by any person desirous of ictepg the same. (2) The Marriage Officer
shall cause every such notice to be published fixiraf a copy thereof to some conspicuous
place in his office. (3) Where either of the patie an intended marriage is not permanently
residing within the local limits of the district tfe Marriage Officer to whom the notice has
been given under section 5, the Marriage Officaallshiso cause a copy of such notice to be
transmitted to the Marriage Officer of the distrigtithin whose limits such party is
permanently residing, and that Marriage Officer Bliaereupon cause a copy thereof to be
affixed to some conspicuous place in his offite.”

This section again creates an obligation on therilige Officer to publish the notice which
could’'ve as it does not have rational basis to ettghe extra step to get a marriage registered
under the act. Clause (3) of this section has @ndettal effect on parties that are not living in
India as inAugustine v. Marriage Officer ErnakuldnHon’ble Kerala High Court had to
intervene to make sure that a legally valid magia@s registered between an Indian Citizen
who was marrying an Uzbekistan citizen, the magieggistrar according to section 6 of the
Special Marriage Act, 1954 had sent a notice antibn to marry according to section 5 of
the act to the Indian Embassy in Uzbekistan ankisrreasoning to deny the registration of
marriage even after expiry period of 30 days teean objection, said that they were still
waiting for a reply from the embassy. The KeralgtHCourt after hearing the flawed and

4J. Shaik Mohammed vs Inspector General of Registr&Ors, 2018 SCC OnLine Mad 5430
5Sec 6, Special Marriage Act, 1954
6Augustine vs. Marriage Officer, 2013 SCC OnLine Kera1l
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lethargic arguments from the defendants directedthrriage Officer to immediately register
the marriage and issue a valid marriage certifigaie was a rare instance where the judiciary
intervened to make sure that the legislative intérgase of registration was also executed by
the authorities.

Section 7

States that*Objection to marriage. — (1) Any person may, lbefthe expiration of thirty
days from the date on which any such notice has Ipeblished under sub-section (2) of
Section 6, object to the marriage on the ground thaould contravene one or more of the
conditions specified in Section 4.

(2) After the expiration of thirty days from thetelan which notice of an intended marriage
has been published under sub-section (2) of Se@jotihe marriage may be solemnized,
unless it has been previously objected to underssakion (1).

(3) The nature of the objection shall be recordedvriting by the Marriage Officer in the
Marriage Notice Book, be read over and explainédidcessary, to the person making the
objection and shall be signed by him or on his tfeha

This above-mentioned section enables anyone bé#ferexpiry of 30 days from the date on
which such notice has been published, to objedhé&osolemnisation of marriage on the
grounds that it can contradict one or more of theddions specified in section 4 which are
neither party has a spouse living, neither partynéapable of giving a valid consent in
conseqguence of unsoundness of mind, the requirenfieninimum age and that they are not
within the prohibited relationship. While the Idgisse intent behind drafting of this section
could have been that if any party has a living legelly wedded spouse and if they came into
knowledge of their spouses’ intent to marry someefs® again, they can object to the
marriage but while the intent is positive, the @ggilon of this section goes against the entire
spirit of the legislation as it is often used bg thissenters to the marriage to harass the parties
and inShafi K.K &Anr v. Marriage OfficéKerala High Court was disappointed after the
court found out that the Marriage Officer refusedreégister the marriage under section 7
when the mother of one of the parties’ filed aneshpn but that objection had no basis to
which the marriage shouldn’t have been registefadse kinds of procedural loopholes in the
act weakens its positive intent when it is applied way which goes against its fundamentals
which focus on an easy procedure with less resinist

Section 8

The Special Marriage Act, 1954 states ttfatocedure on receipt of objection-(1) If an
objection is made under section 7 to an intendedriage, the Marriage Officer shall not
solemnize the marriage until he has inquired irite matter of the objection and is satisfied
that it ought not to prevent the solemnizationhef inarriage or the objection is withdrawn by
the person making it; but the Marriage Officer dhadt take more than thirty days from the

’Sec 7, Special Marriage Act, 1954
8Shafi K.K vs Marriage Officer, 2016 SCC OnLine Ke#489
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date of the objection for the purpose of inquirintp the matter of the objection and arriving
at a decision.

(2) If the Marriage Officer upholds the objectiondarefuses to solemnize the marriage, either
party to the intended marriage may, within a periofdthirty days from the date of such
refusal, prefer an appeal to the district court hiiit the local limits of whose jurisdiction the
Marriage Officer has his office, and the decisidrthe district court on such appeal shall be
final, and the Marriage Officer shall act in confoity with the decision of the court.”

This section basically empowers the Marriage Offtoeinquire into the objection and satisfy
himself that it does not prevent the solemnizabbthe marriage. If the objection is upheld
within 30 days, either party to the intended mgeiaan appeal to the respective district court
and the decision of the court shall be consideneal.fWhile the procedural implementation
of this section is based on correct and logicabnale, the problem can arise when the
marriage officer is given an arbitrary power to negister the marriage and inquire into even
the outright false objections and addition of exstap of approaching the courts when
intention to marry is rejected creates a avoidayglde of inquiry, investigation and appeal
which is again a rather not welcome move for theell®us parties’ who are already harassed
by their families and the only law which is suppb$e ease their tensions also harasses them.

Section 19

This section talks abouteffect of marriage on members of an undivided ifpm—The
marriage solemnized under this Act of any membemaiindivided family who professes the
Hindu, 1Bouddhist, Sikh or Jaina religions shall beethed to affect his severance from such
family.”

This is perhaps the most controversial and prohtiensaction in the entire act because of its
punitive nature which seems to affect successigintsiof people belonging to a few certain
religions which in fact is very hypocritical sintleis Act was supposed to be the landmark
piece of legislation when it came to the topic efdar laws. While the basic right of every
person whose marriage is registered under the &pbtarriage Act, 1954 is that their
succession to property would be governed by théamd@uccession Act, however if the
parties belong to Hindu, Sikh, Jain or Buddhisigieh the succession of the property then
would be governed under the Hindu Succession Ads @oes against the philosophy of the
act which focuses on the part that individuals raserequired to renounce their religions in
order to marry the partner of their choiceManeka Gandhi v. Indira Gandfj Smt. Maneka
Gandhi who was married to Shri Sanjay Gandhi, yeurspn of Smt. Indira Gandhi faced
unnecessary problems when it came to successidheokestate that belonged to Varun
Gandhi's Father, Shri Sanjay Gandhi.

9Sec 8, The Special Marriage Act, 1954.
10Sec 19, The Special Marriage Act, 1954.
1IManeka Gandhi v. Indira Gandhi984 SCC Online Del 108.
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Suggested Amendments and Conclusion

Justice S. Ravindra Bhat in the casePofnav Kumar Mishra v. Govt. of NCT, Delk
observed : “the special marriage Act was enacteshéle a special form of marriage for any
Indian national professing different faiths or diegj a civil form of marriage. The
unwarranted disclosure of matrimonial plans by &dults entitled to solemnize it may, in
certain situations, jeopardize the marriage it$eltertain instances, it may even endanger the
life or limb of one or the other party due to paatnnterference. In such circumstances, if
such a procedure is being adopted by the auttgyritiés completely whimsical and without
authority of law.”

After thorough readings, it is very clear that soafethe sections of the act need urgent
amendments or straight away should get repealedtamanly logical to do so to save this
landmark legislation which is often hailed for isique secular character that is ingrained in
the Constitution and Directive Principles of StRtdicy to implement a Uniform Civil Code,
this act is the key or simply a getaway to the raitaf legislations which should be faultless
and to make this law into a more effective piecdegfislation the following changes are
suggested :

(1) The provision of a month gap as mentioned in sedichould be annulled so as to prevent
the parties from being harassed.

(2) Section 4 is reasonable yet the fact that simibaddions are not applicable to marriage held
outside the purview of the Act makes one wonderthdrethey are just.

(3) The need for such a provision as mentioned in@ed® is inexplicable especially when such
severance could result in deprivation of inherieaand other rights of the couple intending to
marry under this so-called secular Act.

2Pranav Kumar Mishra v. Govt. of NCT. of DelaD09 SCC OnLine Del 725.
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Essentials of Marriage under different Personal Laws

Jayashre B

Abstract
“In all religions, we hear of the seven planetarynge The Hindu tells of seven Rishi, The Parsi effen
Ameskaspentas, The Mohammedan of seven Archandgehe &hristian religion has its seven spirits befdine
throne” Max Hoindel. Marriage is a universal insitton; it is the foundation of a society. It aldays an important
role in transferring the culture, traditions andviisation to the future generation. In India marges are governed
by each person’s personal laws which are law thatliepdo a certain class or group of people or atmadar
person, based on the religion, faith and cultuteisstudy has been derived for various articles msgarch papers.
This essay analyses the essentials of marriagessticansidered necessary under various persorves kdepending
on the religious beliefs that they follow. Thesaagtices differ from religion to religion since th@ea and the
objective of marriage differs from different rebgis. Through this study we find that the institubdrmarriage is
governed by personal laws and there are differesgeals under different personal laws due to themerstanding
of marriage which can be seen from the differenteemature of marriage for example marriage is ddeed as
a sacrament and a contract according to the Muslims

Keywords: Marriage, personal laws, institutions, religionssestials

Marriage

Robert H. Loure defined marriage as “Marriage deddhose unequivocally sanctioned unions,
which persisted beyond sexual satisfaction. It ttarme to underline family life, since sexual
satisfaction could often be amply gratified outsigllock?

B.P Beri says that the main aim of a marriageittiatthe source of all domestic comfort from
infancy to the old age, it is necessary for thespreation and well-being of our species, it
wakens and develop the best feelings of our naitussthe source of important legal rights and
obligations and in its higher forms it has tendedaise the weaker half of human race from a
state of humiliating servitude.

The idea of governing marriage through personas laas first introduced by warren Hastings
the first governor general of British India. Eveteathe independence India continued with
this policy of not interfering with citizen’s religus sentiments.

1BBA LLB, 2" year, Student, Christ (Deemed to be University).

2 Concept of Marriage and Personal Laws in Indianitégl Minds Journals, https://ignited.in/l/a/2113#t visited
Aug 17, 2022). 2022).

Sid

4 Rachit Garg - et al., Marriage laws in India: Analysis of Legal Solemnization of Marriages iPlead@021),
https://blog.ipleaders.in/marriage-laws-india-as@dylegal-solemnization-marriages/ (last visitedyAlr, 2022).
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Hindu Law

The marriages of people who follow Hinduism will peverned by the Hindu marriage act of
1955. According to Hindus their marriage is a seaat where the man and woman are
bounded in a relationship which is permanent iurgator the purpose of physical, social and
spiritual for dharma, procreation and sexual pleasccording to the Satpatha Brahmana
“the wife is verily the half of the husband. Maroisly half, not complete until he marries”.

Essentials of a Hindu Marriage

One of the basic necessities for a Hindu marriagbat the woman should have attained the
age of 18 and the man should ha&ined the age of 21. The essential for a Himduriage

for it to be held as valid are given under sectaf the Hindu marriage act of 1955.

The essential for a marriage to be solemnizedsafellaw, this act prohibits polygamy that is,
a marriage is not considered to be valid if a peiiscalready having a spouse who is living,
going against this law can also attract punishnoeioler the section 494 of the Indian Penal
Code of 1860 A marriage can be considered invalid or void fferson was in unsound mind
at the time of marriage. A marriage can be consititw be valid only if there was free consent
which means that now can force a parent cannot fibveir children to get marrigd

The next one is the Sapinda relationships, peobteaxe in a sapinda relationship cannot marry
each other, the sapinda relationship is describmdenboth Mitakshara and Dayabhaga,
Mitakshara defines sapinda relationship ‘person wsHmked by the same body particles’ and
Dayabhaga refers it to “a person who is linked iy $ame Pinda” which is a ball of rice or
funeral cake offered at sraddha ceremdie Hindu Marriage Act of 1955 prohibited this
type of relationship under the rule of exogamy @xd@ea person can prove that their customs
permit this kind of marriag¥.

Section 7 of the Hindu Marriage Act provides foe teremonies which are considered to be
essential for the solemnization of a Hindu marriaflee customary rites and customs are
referred to as Shashtrik ceremonies and they aferped by a community for a considerable
amount of time, these ceremonies may differ frommmmnity to community, therefore the
parties of the marriage can decide whose practmdsllow but they have to be constant

5legal Service India, Legal articles Latest legeidles written by imminent writers and legal exigerLaw Library

- legal Resourses, https://www.legalserviceindia/eoticles/articles.html (last visited Aug 17, 2022)

6 Home - PMC - NCBI, National Centre for Biotechnolog§ormation, HTTPs://www.ncbi.nlm.nih.gov/pmc/ (last
visited Aug 17, 2022).

7 Ayush Verma - et al, Nature of Hindu marriage emndthe Hindu Law iPleaders (2022),
https://blog.ipleaders.in/nature-hindu-marriageduiiaw/ (last visited Aug 17, 2022).

8id

9 Rachit Garg - et al., All you need to know abouiisda relationships iPleaders (2022), https://lijpgaders.in/all-
you-need-to-know-about-sapinda-relationships/ {fasted Aug 17, 2022).

10 id
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throughout the ceremony for e.g. if they choostliow the groom’s custom then the entire
marriage should follow the groom’s custéin.

Some of the essential ceremonies that are necesattye solemnization of a marriage are
homa which is a sacred fire ritual, panigrahamehsre the bridegroom and the bride go around
the fire chanting Vedic mantras, Kanya dan is darnsvhere the bride’s father gifts the bride
to the bridegroom and Saptapadi is taking sevess steound the sacred fiteThe language in
which the marriage is declared should be the lagguhat has to be understood by both the
partiest® Section 8 provides for the registration of mareiag the year 2006 the supreme court
made it mandatory to register a marriage for theo@se of validating the marriage and the
wedding photos, passport, ration card etc can bsidered for the marriages performed before
2000

Muslim Law

Unlike Hindu marriage, Muslim marriages are consddeto be a civil contract rather than a
sacrament. They perform certain rites and ritubatsugh they are not vital for a Muslim
marriagé®, but there are some essentials to validate.

Essentials of a Muslim Marriage

Proposal and Acceptance

Here, a proposal is known as ‘ijab’ and the acaeggiaf ijab is known as ‘qubuf¢There must

be two witnesses along with the man and the womanoae of the essential is that the man
himself or someone on his behalf and the womarowresne on her behalf has to accept the
agreement in front of the witneséThe man is asked whether he is ready to marry thraam
along with the payment of dower and the woman kedsvhether the woman accepts the
marriage proposal and the dower and their answewriseyed to each oth&rAfter this, the
man reads a part from the Quran and the marriag@ésnnised if there is free conséht.

11 Arya Sharma, Analysis of section 7 of Hindu MagegaAct, 1955 LawLex.Org (2021), https://lawlex.deyt
pedia/analysis-of-section-7-of-hindu-marriage-a@53/26587 (last visited Aug 17, 2022).

12 Ayush Verma - et al, Nature of Hindu marriage emndthe Hindu Law iPleaders (2022),
https://blog.ipleaders.in/nature-hindu-marriageduitiaw/ (last visited Aug 17, 2022).

13 id

4 Amrita Chakravorty, Marriage registration in India guide IndiaFilings (2021),
https://www.indiafilings.com/learn/marriage-regaton-in-india-step-by-step-guide/ (last visitedgAli7, 2022).

15 legal Service India, @NCEPT OF MARRIAGE IN MusLIM LAW LEGAL SERVICE INDIA,
https://www.legalserviceindia.com/article/|162-Cept-of-Marriage-in-Muslim-Law.html (last visited Au 17,
2022).

16 Harshit Khare, 'Muslim Marriage in India' httpasw.legalserviceindia.com/article/I418-Muslim-Mage.html
(last visited Aug 11, 2022)

17 Ashish Agarwal, 'Essential Conditions for Muslimaiiage in India' ; https://www.legalbites.in/essain
conditions-for-muslim-marriage/ (last visited Auty, 2022)

18 id

19 Harsh Nayak, Nikah - A Contract of Marriage, 1 Quspus L.J. 607 (2021).
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The law differs for Muslims belonging to differesgction, Sunni law states that there should
be two witnesseg%he Shia law states that the presence of witnesstisecessarfwhile the
Hanafi law states that free consent is not consitlas an essential of marrigge.

In the casdRashida Khatoon v. S K Islarthe man promised to marry woman and started to
live with her and they both gave birth to the bahy the woman gave herself the status of wife,
but their union cannot be recognised as marriaggesas per law there needs to be a proposal
and acceptance whereas here it was merely a pramisthere was no presence of witriéss.

Competence to Marriage

a) The age of the parties: the girl and the boy mas® bnd 12 respectively and in case if the
parties to the marriage is minor then the conséthelegal guardian becomes essential
whereas the Prohibition of Child Marriage Act of0BOstates that the age for a boy and a
girl is 21 and 18 respectively in this case theriage is voidable;

b) the soundness of mind: in case of full unsoundoéssnd the person cannot enter into the
contract and if the person is mentally unstablriad interval, then the person can enter
into the contract only when he or she is in a sauind;

c) the marriage can be performed under the Muslimdaly if both the parties are Muslims,
if not then the marriage comes under the purviethefSpecial Marriage Act;

d) a marriage is invalid if there is no free consent;

e) the Dower which is provided by the bridegroom w®lbhide is considered as a consideration
without which the contract is considered as inv&lid

No Legal Incapability
1. Absolute incapability: A marriage is consideredraisl if the parties are blood related or in
prohibited relationship, it is of 3 types

a. Consanguinity: it means that a person cannot niagblood relative. For e.g.,
mother, grandmother, daughter, granddaughtery siseee etc.2®

b. Affinity: it means that a person cannot marry aeotivho is a close relation.

c. Fosterage: it says that when a child is orphanedrtbther who raises the child is
known as the foster mother. in such a relation raqrecannot marry his foster
mother or foster daughter. But Sunni law has sorezm@ions to this type of
restriction?®

20|d

2l Supra 18

22Supra 18

23 Saumya Shukla, Essentials of valid marriage und#&fuslim Law Column  (2021),
https://www.lawcolumn.in/essentials-of-valid-mag#aunder-muslim-law/ (last visited Aug 17, 2022).

24 Prerit Yadav, Essential of valid Muslim Marriageg38assification of Muslim marriage - law times joaressential
of Muslim Marriage & Classification Law Times Jouln@021), https://lawtimesjournal.in/essential-aftid-
muslim-marriage-classification-of-muslim-
marriage/#:~:text=The%20basic%20aim%200f%20marmegessary%20for%20a%20Muslim%20marriage.&te
xt=In%20a%20Muslim%20marriage%2C%20Proposal,the%868%620is%20'qubul’. (last visited Aug 17, 2022).
25 Shalini Goswami; LEGAL IMPEDIMENTS ON MuUSLIM MARRIAGE Jus CoRpPuUs (2022),
https://www.juscorpus.com/legal-impediments-on-rmsharriage/ (last visited Aug 18, 2022).

26 Supra 23



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 10, Issue II, July 2022
www.journaloflegalstudies.co.in Page9l

2. Relative incapability: this type of marriage is mainsidered as void but considered
irregular, when the irregularities are dissolveshtkhe marriage will be considered as valid.

If a person marries two women who share consarguiaffinity or fosterage then the
marriage will be considered as invalid unless lerdies one of them. this kind of marriage
is irregular under Sunni law and void under Shia la

Muslim law allows a man to marry 4 wives but ifiarries 5, then the marriage becomes
irregular until the death or termination of one risge. The fifth marriage is completely
void under Shia.

A Muslim man cannot marry a woman who is an idotstipper.

3. Directive incapability: a Muslim man cannot marryvaman who bears a child from her
previous marriage. This also prevents marriage w&ithick man and marriage during
pilgrimage?’

Christian Law

Christians believe that marriage as a gift from God cannot be taken as granted. It is
sacrament with god’s blessing to share the lifénwdmeone who they love and have children
who can follow the same faiffi.

Essential of a Christian Marriage
The essentials of Christian marriage are mentiongghrt VI under section 60 of the Indian
Christians Marriage Act of 1872. It states that
1. A groom cannot be below the age of 21 and the hiridew the age of 18,
2. they should not have a spouse living at the timmaifriage,
3. the marriage should be conducted in the preseneepefrson who is licenced under
section 9 and two witness in front of whom they reay the following
“I call upon these persons here present to witrtess$ [[name of the person], in the
presence of Almighty God, and in the name of oud LJ@sus Christ, do take thee,
[name of the person]., to be my lawful wedded wifausband’or the words that will
have the same effett,
4. if there is no concern from either of the partyrthiee marriage won't be considered
valid and

2’ Supra 18

28 Esther Visser, What does it mean to have a Chnistiarriage? Biblword.net (2022), https://www.bibldimet/a-
christian-marriage/ (last visited Aug 18, 2022).

29 Admin, Essential and procedure of Christian magaibigtional Journal for Legal Research and Innovdteas
(2021), https://www.njlrii.com/2021/08/essentiadaprocedure-of-christian.html (last visited Aug 2822).
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5. if in case the other person being non-Christian ianthse their personal law forbids
such kind of marriage, then the marriage is comsitlas invalid?

Parsi law

Even Parsis consider marriage as a contract. Ai Paasriage cannot be valid without
‘ Ashirwad’which means blessing, also a prayer for their talawbligation is important, it also
object monogamous and endoganitukhe essentials of a Parsi marriage is givendtice 3
of the Parsi marriage and Divorce Act of 1936.

Essentials of a Parsi Marriage

1. The marriage cannot be valid if the relationshipMeen the parties falls within the
degrees of prohibited relationship,

2. itis also necessary for ‘Ashirwad’ in the preseatthe priest and two witnesses,

3. the age of the male cannot be below 21 and 18&fuoafe,

4. if the marriage is considered invalid due to theemice of the above conditions, any
such child born out of such marriage would be atersid legitimate if the child is
legitimate in the case of valid marriatfe.

Sikh Laws

There has been always a demand for a separateagelegislation since they are also included
in the same legislation. In the case of Birendranuvs. Union of India. The appellant of this
case filed a Public Interest Litigation in the HiGlourt of Haryana and Punjab to change the
name of the Hindu Marriage Act, Hindu Successioty Blindu Minority and Guardianship Act
and Hindu Adoptions and Maintenance Act to a seaudene due to the problems faced by
them abroad, when this petition was dismissed pipelé&ant appeared in front of the Supreme
court and in 2012, Anand Marriage (Amendment) Abiclr gave the Sikhs the legal right to
register their marriage under this &tt.

Essentials of a Sikh Marriage

The essential ceremonies were laid by the Hightaase oResham Singh v. Kartar Singhd
by the Supreme Court's cas@anwal Ram and Ors v. Himachal Pradesh Adminisbrati
according to which four Lavans performed by theogncand the bride around the Holy Guru
Granth Sahib along with the hymns by Guru Ram [Zaska matrimonial ceremony Anand

30 Lawnn.com - et al., Essentials of a valid Christiarriage, rules and procedure for its solemninatiomepage
- Legal News India, Legal News World, Supreme Celi(2019), https://www.lawnn.com/valid-christian-mage/
(last visited Aug 18, 2022).

31 The Parsi Marriage And Divorce Act, 1936 - toppieles, , https://www.toppr.com/guides/legal-aptetiamily-
Law-I/parsi-marriage-and-divorce-act/ (last visitédg 18, 2022).
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Karaj which means ‘blissful event’ for the regisiva of Sikhs marriage under the Anand
Marriage Act are considered essentfal.

Conclusion

We can thus conclude that religions play an impinale in India and thus these personal laws
govern the institution of marriage and there as® generalised laws governing it but these
laws need to be updated with the evolution of huisn&eople are therefore governed by their
own beliefs in the matter of marriages thus notihgrtheir personal beliefs.

34 id
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Interstate Succession of Parsis

Nandini Modi*
Kushagra Gupta

Abstract
In order to defend their rights as citizens of lndd small community of Parsi Zoroastrians mustntan both their
religious values and their personal identity, ahdyt must also adhere to the Indian Constitutionesthey resemble
a distinct population. These Parsi Zoroastrians amcerned about how the Legislature's whipping fiphe
Uniform Civil Code issue in India may influence theégiht to succession. It is therefore of the higtségnificance
to examine their development in India and perh&pssuccession law patterns that have been estalfsin¢hem.

The purpose of this study is to explore who conesta Parsi under the Indian Succession Act of 1882bif an
illegitimate kid can be considered as a succes$bis study will primarily focus on the evolutiontbe Parsi
succession through time as a result of statuteslegal decisions. This study would also scrutirdreas of the
existing Succession Law to see how the tiny commonaty maintain its customary rules while also givthg
society's women with the rights that they have régeletmanded.

In addition, the purpose of the study article igoroughly examine the development of Parsi swtmedaws and
the transfer of property for infants born of Paemd non-Parsi marriages. It is notable that thene dewer

literatures written about the succession of the Paend that the idea of an illegitimate child an adopted child
inheriting the estate has not been proposed in npdages; rather, the literatures and judgement paEnts have
solely been decoded.

Keywords: Intestate Succession, Parsi Inheritance, Parsi ége, Adoption

Introduction

Zoroastrians, also known as Parsis, are a min@iages group in India whose numbers are
steadily declining. The Indian legislation has dangood enough job of protecting the little
religious community's rights and customs to prowigem privileges in several ways. Due to
the Arab invaders' persecution of religious minesitin the Parsi community first appeared
when their forefathers immigrated to India. It i8l sinclear from ancient manuscripts if the
Parsis carried any laws to India when they firstvad and established in the little town of
Sanjan in the year 716 A.D. As soon as they arrimdddia, Hindu and Muslim laws had a
substantial influence on their customs, which water modified by laws such as the Parsi
Chattels Real Act of 1837, the Parsi Marriage aivbide Act of 1865, the Parsi Intestate
Succession Act of 1865, as well as the Indian Ssioa Act of 1925. Prior to 1837, English
common law governed the rules that applied to Bansd their land, with a few modifications
for marriage and bigamy.

LKirit P. Mehta School of Law, NMIMS, Mumbai, Email idnanandini27112@gmail.com
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In order to protect the succession rights of thsiRzommunity, Sections 50 through 56 of the
Indian Succession Act of 1925 guarantee testamentgits and broadly encompass the instate
succession of the Parsi. It is noteworthy to nbt the Act does not accept the right of
illegitimate children, since the Parsi success#ogiven according to blood relations. The term
Parsi is not defined by this statute, but rathelbg Parsi Marriage and Divorce Act of 1936.
It has been noted that the Parsi succession ar@hi&ian succession share some of the same
fundamental tenets in their respective lineages.

The succession Act has been under scrutiny aseofrtam Parsi women who marry outside the
tribe but still want their offspring to be considdr"Parsi." This is because they are treated
differently than a Parsi man who marries outsigedbmmunity. As the ranges of Succession
laws associated with other faiths have expandeslyégrettable that the Parsi succession rules
have not yet been brought far too much attentiaith# slightest religious community in India,
they must be protected and it must be ensuredtbgtare not dispossessed of their privileges.

Evolution of Succession Laws

The Hindu and Muslim legal systems have been aifgignt source of inspiration for the
customary laws of the Parsi community. Communitia§er multiple changes, various
amendments, and legislation, such as the Chatesds A&t of 1837, The Parsi Marriage and
Divorce Act of 1865, and The Parsi Intestate SusioesAct of 1865. For Parsis, the Indian
Succession Act 1925 was approved by the Britisimaimé&@arliament. The new primogeniture
illustrates the tremendous impact of Hindu and Mushws on the Parsi inheritance system,
despite the fact that the current succession laws laltered significantly and fundamentally
diverged from the original customary regulations.

Before 1837, the norm that applied to the Parsisthair property was, according to English
common law, exceptions were allowed for situatiikesmarriage and polygamy, among other
things. A Parsi man who had died without leavingilhin 1835 and had significant piece of
property in Bombay and whose oldest child had faelwsuit before the Supreme Court of
Bombay for a proclamation that, in accordance withlaw of intestate succession that was in
effect in England at the time, he was privilegethigofather's complete estate lodged the court
case.

The Parsis of the Madras Presidency were startjethis unsubstantiated claim, so they
petitioned the government, which responded by pgsbkie Parsee Chattels Real Act 9 of 1837,
which stated that, effective June 1, 1837, alltestathin the domain of each proceeding
established by His Majesty's Charter must, witlpeesto the transfer of such real estate upon
deaths. Because of this Act (9 of 183(7)), ParsBdmbay are no longer subject to the English
precedent - based law in terms of immovable prgpérit they are vulnerable to the English
dissemination penal code in the event of an intestaccession, in which one-third of the estate
goes to the widow and the remaining two-thirdsliscated accordingly among the kids and



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 23211059, Vol. 10, Issue II, July 2022
Page96 www.journaloflegalstudies.co.in
their heirs® Prior t01855, there were no activities. On Aug8t 1855, Bombay's Parsis
gathered a session to discuss and endorse a s&vopke of Laws tailored to the Parsi
community and to request the Legislative Indian f@iluto enact it. At this session, an
organisation was established to develop a CodeawisLsuitable to the Parsi community
members.

Ardeseer Cursetjee v. Peerozéhmias a case outlined to the Bombay Supreme Cant fhe
monastic branch in 1856, and the Privy Councilaessiis decision that year. The respondent
objected to the jurisdiction of the court, but t@aief Justice ruled that the court had the
necessary expertise to hear the case. As a ragqdtition for the revival of conjugal privileges
could not be granted to parties who identified ass@es$.After the verdict was handed down
on July 17, 1856, the legislature's endorsementonas again deemed crucial.

The Parsi code of law was first determined and esstbby the Parsi Law Association on
December 5, 1859. It was presented to the legislauncil on March 31, 1860, along with a
plea. Inspections were started on June 13, 1860that request of the Bombay
administratiorPWhen it came to issues of intestate successiorritahce law, and real estate
as between marriage, the Parsis took a firm stagamst the constitutional rights of women as
well as of married women to keep or trade of tpant of the estate during covertures. The sub
divisional Parsis and the Bombay Parsis both camehé conclusion that the English
Inheritance and Succession Law and the EnglishdPtpphaw as it applied to marriage were
wholly inappropriate for the needs of the Parsi camity.’

Upon October 13, 1862, the Commission issued fiidirigs, rejecting the claim that the sub
divisional Parsis in the city of Bombay should hawdifferent set of inheritance and succession
laws than the mofussil Parsis. As a consequence ldgislations were approved by India's
legislative council, namely the Parsi Marriage &ixebrce Bill; and the Parsis Succession and
Inheritance Bill, passed on 17 February 1865 ambi#el on 24 February 1865 to the select
committee. The document of the special committethersuccession bill was given on March
31, 1865, and it was discussed on April 7, 186% Fhrsee Intestate Succession Act 1865 was
the name given to the Bill when it was put intceeff The widow and daughters of a Parsi who
passed away intestate in the taif received a pdrich was one of the significant changes
introduced by this Act. Previously, they had onBeh entitled to suppottTwo important
rulings on the law governing Parsis were rendengthd the year 1881. The question raised
was whether Parsis were covered by the law in &)isltase iMithibai v. Limji N Banajf® It
was deduced that such provisions relating to Pamgssnot appropriate to the sort of situations

3 Gender Justice in Succession laws in India, Saakdr Santosh Kumar, Chapter4, University of Northdzén
Publication, (August 10, 2022), https://sg.inflibae.in/bitstream/10603/137137/9/09_chapter_04.pdf

46 MIA 348.

5 1bid.

6 1bid.

7 Ibid.

8 Law Commission of India 110Report, February 1985.

95 Born 506 (In appeal 6 Born 151).
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in India, even taking into account that the Englash prolonged to Parsis could not be seen as
a regime in the sense of Shelley, which is thedadaountry or estate originally established on
feudal considerations and unsuitable for the seenar Indial®

In Payne & Co. v. Pirosijha Pat| it was ruled that the Parsis of Bombay were sulje
English common law, meaning that a woman may usé@imband's finances to defend herself
in court if she was sued for divorce. It was unssaey for the wife to prevail in the lawstt.

In Hirabai v. Dinsha'® the issue of whether specific injury had to benahin a case of slander
against a woman was decided. It was decided the¢ she Parsis in the city versus Bombay
were subject to English common law, special hapislaid to be proven. The conundrum of
what law governed the Parsis in the mofussil waseg@dnKuberdas v. Jerkish Navrédfias
early as 1941. It was determined that, in the apypdack of a constitutional provision, the
Parsees in the mofussil were governed first byudeand then foremost by the provisions of
capital and good faith, that is, by the basic glinés of English law that applied to a similar
set of conditiond®

Indian Succession Act 39 of 1925 included the Ratsistate Succession Act word for word in
Chapter Il of the Act. Schedule IX of the Act exjily revoked the whole Act. An intriguing
guestion arose in the 1936 casdratanshaw v. Bamarifi Dorabji and Hirabai had separated
via a joint fargat, which was recognised by lawBaroda State. Dorabji passed away
unexpectedly and left behind some real estate imli2y. Plaintiff Khurshedbai sought a
portion of the estate he left behind for her and deughter Baimai. For the purposes of
succession of immovable property in British Rajg tuestion was about whether or not
Heerabai's divorce byfargat could be regarded i@ @ivorce. According to section 5 of the
Indian Succession Act of 1925, Heerabai's petitipiiargat was invalidated if the succession
of Dorabji's immovable property in British India svto be governed by British law. Since the
petitioners claimed his marriage to Khurshedqai imaalid and gave her no legal standing,
they were successful in their motion to dismiss.

The Indian Succession Act, 1925 From the Parsi’'s Reptions

The Indian Succession Act, 1925 presently govdrasParsi community in India with regard

to succession. The Act has not been retroactiygbjied. This is true whether a testamentary
or no testamentary instrument is signed previotisggassage of this Act as long as the actions
under it take place after its passage. It also sapavhen a Parsi passes away intestate, — i.e.,
not leaving a will. This does not extend to farnddecause the federal legislature lacked the

10 bjid.

113 Born LR 920.
12 | bid.

1328 Bom LR 391.
1443 Bom LR 981.
15 |bid.

16 40 Born LR 141.
17 Supra at 8.
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authority to enact laws governing the "transfereraltion and transfer of agricultural land"
outlined in Item No. 21 of Schedule Il to the SetheBchedule of the Government of India Act
1935 (see section 100 of the aforementioned Aatihé event that an instate Parsi wishes to
inherit agricultural land, the matter will then bandled in accordance with the Act of 1865 of
1925, which existed prior to its amendmé&nfThe Parsi Zoroastrians of India and the
Zoroastrians of Iran have both been included inBbmbay High Court's interpretation of the
word "Parsi" as used in the SuccessionAct.

Instate Succession

The Act's Chapter lll, Part V establishes the Paitfiout a will rules that apply to the Parsi
community. The Parsi Intestate's property is disted to his heirs in accordance with
provisions 51-56 of the Statute. Intestate sucordaws are those that- If a direct heir of an
instate passes away before the instate, that hikinat get a share. If he has a Parsi intestate
child who has died without leaving any survivingpgge, children, or other direct heirs, that
kid's share of the estate will not be consideradesthere will be no surviving spouse, children,
or other direct heirs.

The portion of any surviving child of a Parsi inttde who is not listed above will be included
in the partition as specified in section 53. Ifad? intestate leaves behind a wife or widower
and a kid or toddlers, the wife or widower pludalair children shall inherit that child's portion.
This is especially true if the dead child was a.bbye fraction of such a dead son must be
apportioned as u / s. specified if he leaves behimidow or widower who has no linear
descendants. Exception 53fa).

In addition, if the decedent was a woman, her wiglowould not be eligible for benefits under
Section 53(b), but would be eligible for benefitedar Section 53(c) (b). If that daughter does
not have a linear successor after her death, heiopowill be shared equally among her
descendants. If an intestate's widow or widowelareies during the intestate's lifespan, neither
spouse is entitled to any portion of the assetawve@sely, the law provides an exemption for
the intestate's mother and great grandmother, whddibe entitled to a portion of the estate
even if they remarry during the intestate's lifesflarhe kid of a Parsi Zorastrian man who
marries outside the religion has a chance of beirsgd as a Parsi. Some ladies have challenged
this in public and even taken it to court. Not ewemm nation as secular as India would it be
simple to implement a unified Civil Cod&.In the case dRaj Kumar Sharma v. Rajinder Nath

18 Phiroze K. Irani, 'Personal Law of Parsis in Indi@mily Laws in Asia and Africa, (ed.JND Ander}ot972,
p.274.

19 Marlou Bilawala,” Succession for Mohammedans, Baasid Christians’ 315(2018)50BCAJ,
(September11,2020),https://www.bcasonline.org/BCAJZ#@0en%20Content%20201819/
Articles/Dec%202018/19%20%2024%20Succesion%20Ma#gR0Bilawala.pdf .

20 Supra at 11.

21 bid.

22 According to the court's decisionRaj Kumar Sharma v. Rajinder Nath Diwamly children who are born
inside valid marriages are to be considered latWuhe state. Therefore, the legal marriage idb#sés for the
connection recognised underneath the Parsi Suooesst. 24.
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Diwan, 2 it was held by the court that the children borhafuvedlock are not to be recognised
as legitimate children and deal only with childt®rn out of legitimate marriages. Hence, the
relationship under the Succession Act relatinghto Parsi Succession flows from the lawful
wedlock?*

Conclusion

Special provisions for Parsi instate are specifmdin Sections 52-56 of the 1925 Indian
Succession Act, while before to 1837, Parsi andatsiral connections were protected by the
common English law (subject to specific maritaluegments). The Parsi Marriage and Divorce
Act of 1936 establishes the Parsi Principal Magiagbunal and creates specialised courts in
the presidency of Calcutta, Madras, and Bombay.Wdigputes arise, it is common practise to
nominate special representatives, who are usuadiiglyhrespected members of the small
community of Parsi Zoroastrians, as partfels.is understood that the previous privy council
rulings would be null and void if the Uniform Civlode is implemented, since the protections
he offered to a marginalised group like the Pasdisno longer exist in such a legally uniform
state. If a Parsi couple chooses to adopt a dhiéy, cannot have mandatory inheritance rights
if the kid is a member of a certain religious deimation or has the ability to choose whether
or not to become a member since there is no letgdteon amongst Parsis. The personal rule
of that denomination, which is founded on religionstitutions, determines the right to utilise
such institutions.

According to Article 25(1) of the Indian Constitomi, everyone has an equivalent right to
freedom of expression. The freedom to practisesaiedigion openly and without interference
from others is also protected by Article 26(b), @/hstates that each religious group is free to
conduct its own internal religious affaf%.From the perspective of Parsi statutes, thesélis
much that has to be improved and added to the SsiccelLaws in designed to facilitate
illegitimate offspring to inherit the territory. Aitionally, unique adoption child legislation will
be developed with the declining Parsi communitynind. It is more difficult to standardize a
community's inheritance or opinions on adopting passing down an inheritance to an
illegitimate kid when there is less literature fie tarea.

2 AIR 1987 Del 323.

24 |bid.
25 Homair Nariman Vakil, ‘Why Parsis need their disti family laws’, The Times of India, September 2017,
(September 10, 2017), https://timesofindia.indiasnsom/india/why-parsis-need-their-distinct-

familylaws/articleshow/60759119.cms.
26 Constitution of India, 1950.
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Rights of Muslim Women Under Dissolution
of Muslim Marriage Act

Sukhmeen Kaut

Abstract

These days, the rights of women under Islamic paidaw are a hotly debated topic, especially amongshins.

In particular, issues concerning the rights of Mosivomen, such as the triple talaq divorce practioberitance,
and maintenance, have recently received considenagidia coverage. Despite the fact that the Indianstitution

protects its citizens from bias of any kind, inahggthat which is based on gender or religion, nuooe behaviours
rooted in the country's traditional conservatisnigigt. It is well-known that most Muslim personal laas not yet
been codified, with most judicial pronouncementsems being based on the standards set out in tharQand

hadith. Both sides of the key dispute on the im&gtion of Muslim personal regulations have mefitere is a
school of thought that holds that Islamic persdaal grants Muslim women certain freedoms in areasrilarriage,
inheritance, and other areas. Some people arguecir@ain actions go against the spirit of the lmdiConstitution.
In this way, the goal of this research study ifotuk at the current debate about the effects ofliuBersonal Law
in India and offer a number of ways to improve tiaus of Muslim women. The advancement of the rigftigislim

women necessitates the removal of certain irregiiéeriby revealing the Holy Quran in its purest foffhis study
contends that discriminatory laws in India are apped by a systemic cultural patriarchy that predaémy one
religion and has a profound effect on women's arld' ives. This paper contends that Muslim womeindia are

living in a deplorable state because they are nwau@ of their rights under usul-ul-figh. Even thoulgtuslim

personal law gives women the same rights as men, pgople think it is hard on women because they dootv

about usul-ul-figh.

Keywords: Marriage, Dissolution of Marriage, Islamic Teachsgegarding Dissolution of Marriage, Divorce,
Khula

Introduction

In India, each person is subject to the persomableheir respective faith. For decades, Muslim
women have fought for parity in the Islamic lawatthegulate marriage, divorce, and property
ownership. However, one of the most significantamigations in the Muslim community is
Many people have both praised and criticised torsirh. This proposal to amend Muslim
personal law was voted down by the board becawesefétt it would violate the rights of non-
Muslims and the essential tenets of Islam. Whatsemthe group is overwhelmingly male-
specific. But the Quran does not endorse an atyhiogised structure or cultural norms based
on male dominance. Muslim women now have more lpgatlections in areas like marriage,
divorce, and inheritance, which has made someewhtvant to stand up for their rights.

Muslim personal law, in particular, has been aaeripolitical and social issue in India for
many years and has been argued extensively; thisdatentious issue. It has been a democratic

1BALL.B., Student, NMIMS, Mumbai, Maharashtra, Email idsukhmeenj210@gmail.com



Sukhmeen Kaur Pagelll
republic since independence, a catalyst for aciivi®t only among Muslim groups but also
among Hindus advocating for greater individual tigifhe Muslim Women's (Protection of
Rights of Muslim Women and Their Children) Act warsacted in response to the Shah Bano
Case, which took place in 1986.

After the passage of the Marriage and Dissolutioklarriage (Children's Rights on Divorce)
Act, the issue became front and centre, and therityaj The rise of identity politics and the
subsequent decline of moderate secular partigstiis@eniable fact. Women have a greater risk
of violence in Muslim personal law due to the lafla defined legal framework in a precarious
situation because of the ambiguity of the rightspkty and the wide range of possible
interpretations pertaining to the Quran. Furtheemaorany arbitrary "fatwas" typically work to
undermine Muslim rights for women. As a group, Nimsivomen continue to suffer the most
from economic and social deprivation in the Mustiammunity.

The formulation of Islamic personal law is urgemtigeded now. In order to accomplish this
immediately or as soon as time permits, what iseculy called Muslim personal law was
formerly known as Anglo-Mohammendan law during Brgish era or as Mohammendan law
nowadays, which the British government enacted. él@wr, after the country gained its
freedom, in an effort to erase its colonial legddghammendan law eventually became known
as Muslim law. The branch of law concerned withralvidual's person. Its contents, however,
remained unchanged. In light of this, it was neags$o make certain adjustments to the
language it used as a political act rather thareaypsor of social change like that seen in other
Muslim countries in an effort to decolonize its BlEmizing only the name isn't enough; the
contents must be done as well. During the timéefcblonials, at least among some social and
political groups, women were not expected to takeetive role. Even though some people
didn't follow Islam, like Biamma, the mother of tAé brothers, they were still very important
in the fight for freedons.

Marriage Under Muslim Personal Law

Marriage in Islam is viewed as a legal contract sehprimary purpose is the bringing up of
offspring and establishing their identity in sogieThe kabinnama is the standard legal
document used to formalise the terms of a mariimdapan. A marriage cannot be disproven,
however, if the Kabinnama cannot be produced. Heweé¥it is important to note that neither
a written document nor a religious ceremony is imeglto legally consummate a marriage in
accordance with Muslim law. Having a proper cereyniorplace is crucial. As long as there is
a proposal and an acceptance of it, everythingtisusd permission is granted in the presence
of a witness. An established marriage can be preweer directly or indirectly, in the form of
a reasonable assumption, because of these varialigist of the fact that their legitimacy has
been acknowledged, motherhood, marriage, and thalaof a kid are all possible triggers for

2 Razia Patel, Indian Muslim Women, politics of Muslpersonal Law and struggle for life with digniBgonomic
and Political Weekly, page 44, Vol. 44, No 44 (Qx09).

3 Asghar Ali Engineer, Abolishing Triple Talaq whsxt? Economic and Political Weekly, page 3093. 3@

no 28, (July 2004).
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extended living together, in addition to other éast It's true that assumptions are often made,
but they can't be used if the parties' actionsrarensistent.

In addition, it is a well-established concept daisic law that the nikah is the foundational
institution of the Islamic family and cannot be réad out without the bride's informed
permission. Itis entirely up to her whether sheepts or declines. Marriages have various terms
and conditions. The question that arises, thougloiwv to guarantee that Muslim women's
agreement is indeed voluntary, as there are & Muslim women who refuse to provide their
consent. Assent is sometimes coerced by family reesnl$o, we must use every sacrament in
a way that is both literal and true to the versethé Qurart.

The Personal Law of Islam Relating to Polygamy andalaq

It is up to Muslim thinkers to take the first stdpsvard writing a complete set of laws. This
shall be infused with the spirit of the Quran. Aseault of triple divorce and unrestricted
polygamy, many have been the target of criticisspie Islamic personal law being generally
progressive. Polygamy is possible and should beageth in accordance with the Quran's
directives rather than outlawed entirely. The tindact the polygamy verses (4:3) and (4:129)
need to be read in tandem to gain a true sende @uran as a whole. The very first verse, 4:3,
demands strict justice for all spouses by threatgtiiat "if" you can't marry just one partner
and do them both honour. It is clear as crystahensecond verse, in this case, 4:29, that fair
justice cannot be achieved by humans. It is unaabé&pto practise polygamy in light of this
warning without any kind of oversight. In addititsnSaudi Arabia and Kuwait, other Muslim
countries have adopted stringent measures to ¢anbill is needed to implement these sorts
of regulations and conditions under which a seoawrd could be legally accepted. In those
cases, in which the first wife has been diagnosid a terminal iliness or is proven to be
infertile by a medical professional or infertilgydaonly with the first wife's consent and the
law's backing.

Moreover, the Quran sanctioned polygamy as a mafgm®viding for vulnerable women like

widows and orphans to treat them unjustly and tongrthem. So, codifying personal law,
which has been needed for a long time, is likelyn@ke Islamic law a model for the legal
systems of other Muslim countries. So, Muslim wom&hbe fully protected by the law in all

areas, such as marriage, divorce, inheritanceteandrriage.

Mr. Justice Krishna lyer, a former member of thgpi®me Court, explained that "a more in-
depth look at the topic reveals a surprisingly gdasrealistic, and divorce in today's modern
legal system. Some inaccuracies in dispensingcpisippear to have slipped into British in
India, the right of a Muslim wife to divorce herm#uslim husband was established in a Privy
Council ruling, and on a whim, he decided to divdnis wife. Such erroneous beliefs have been

4Dr. Nanda Chiranjeevi Rao, presumption of marriagger Muslim Law, Indian bar review, page 133,.\34,
issue 4, 2012.
5 lbid
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sustained by the thoughts of the malicious. Edulclteulvis have been telling their clients the
wrong things about the divorce law in the Quranadong time.

Property Rights of Indian Muslim Women

As in any other country, Indian Muslim women's pedp rights have grown out of a fight
between traditionalists and modernizers over whaight and what is wrong. Historically,
Muslim women in India had fewer legal protectiortsanw it came to owning property in contrast
to males. It is common knowledge that Muslim peatdaw does not define property rights.
Neither Shias nor Sunnis support the equal rightduslim women. Despite this, Mahr is a
crucial idea central to Islamic law that underpifisslims' property rights, women's rights, and
women's empowerment.

Mabhr is essentially a present that can be theagfiuslim husband owes his new wife on the
day of their wedding, signifying the high regardwhich he holds her, her genuineness and
devotion to her. A mahr can be about anything J@&jaincluding but not limited to value,
contingent on the wife's approval. Depending onrtature of the gift, women are the sole
owners of mahr. In addition, the fact that the Muskoman is given full ownership of the mahr
demonstrates that Islamic personal law has takemgitbundbreaking step of granting women
full property rights protections meant to provideel playing field in the marital realm. Many
married Muslim women who were aware of propertyhtsgthat are only available to married
people who have never invested in full ownershyhts

Judicial Response to Centralized Muslim Personal La:’

The way the courts have responded to cases ingphhia rights of women under Muslim
personal law has mixed feelings. It appears fromerse of the cases that our judicial system
has been fine and to my liking. The Supreme Caastgut personal laws to the test in a number
of cases to determine basic rights and to bringhthito line with basic rights. However, the
courts have ruled in some cases that it is implesssbcontest the constitutionality of personal
laws on the grounds that parties in these casewialating their constitutional rights by
forgetting about basic freedoms when it comes tsgrel legislation. It's worth noting that
Muslims have benefited from significant rulingstireir favour. Women aren't in the historic
category, but they're hugely important to this é&%SA few are, to wit:

In Shah Bano Begum v. Mohd. Ahmad Khaasethe question at hand in this particular
instance concerned the extent to which a Muslinband was responsible for supporting his
wife, a husband or wife who had filed for divoraeder Section 125 of the Criminal Procedure
Code of 1973. This case's court delved into theifpg of a number of authorities and their

6 Asghar Ali Engineer, Abolishing Triple Talag whaxt? Economic and Political Weekly, Vol 39, no 28ly
2004 page 3094

7 Asghar Ali, The Right of women in Islam, 1996, NBe&lhi page 159

8 Khan Noor Ephroz, Women & Law Muslim Personal Lipevspective, page 367, Rawat Publication, New
Delhi 2003

9 AIR 1985 SC 945
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respective translations of the relevant versesndgJthe Holy Quran as proof that a Muslim
woman whose husband has divorced her doesn't bayet remarried, the husband is entitled
to support payments when tliglatterm is over. Another victory in court was thatimenance
under Cr.P.C. Section 125 is not contingent onrétigious affiliations of the partners. All
people, regardless of their religious beliefs, sargject to this rule because it is a secular one.
Because of this, the decision has caused a latlmitd and controversy among Muslims about
a woman's right to ask her ex-husband for alimdnythe end, it resulted in the Muslim
Women's Act (Protection of Rights on Divorce) bepragsed in 1988.

In Union of India v. Danial Latif, Casethe constitutionality of the Muslim women's rights

(protection of rights of divorced women) Act 198@&svchallenged on the grounds that it
violated articles 14, 15, and 21 of the Indian Gitution. The court stated, "Legislation does

not intend to create unconstitutional laws," b #ibsence of a constitutional challenge to a
law on the basis of its unconstitutionality is rabugh to justify sustaining the legislation. The
Court adopted the interpretation as final, sedlirgstatute's constitutionality.

In Judgement in the case of Bai Tahira v. Ali HusSaiase, the Supreme Court ruled that a
couple going through a divorce could be paid sraailbunts of money. One cannot simply
replace the upkeep with a Muslim woman. The quesdtohand is whether or not an offer to
marry can be considered an acceptance of that gpabfar a formal uniof® All of the people
involved in this case are devout Muslims who psgctihe Mohammedan faith Based on
personal customs and laws in the present disputiet abe legality of the marriage, it insisted
that the Muslim marriage ceremony didn't need anyenpomp and circumstance, and that the
Muslim couple. As the marriage is a civil contratie respondent must agree to marry the
petitioner. They lived together for a while, andttivas enough to establish that she was legally
his wife. The court agreed, therefore, that theppsal of marriage was not accepted but rather
only guaranteed to proceed in the future, and thexesimple living arrangements with those
who can provide it do Marriage is a fatt.

In Shamim Ara v. State of Uttar Prad&Slease, the judge ruled that the recitation of thegta
aloud is necessary for it to take effect. Furttiez,court ruled that, based on a single plea in the
divorce petition, the divorce should be grantedsome unspecified day in the past, which
cannot be considered as legally binding talageatithe of shipment. Therefore, the purpose of
the judgement is to provide some limits and gurdion how a talag might be pronounced by
the husband. The mere thought and honour of reqektihree times in a row Nonetheless, it's

10 Saleem Akhtar and Mohs Wasim Ali, Repudiation ofitahTie at the Instance of Muslim Wife: Misgivirand
Clarification, Journal of the Indian Law institukage 506, Vol. 45, issue 3 & 4, 2003

116 SCALE 537 (2001).

12 AIR 1979 SC 362

13 Available at http://www.muslimpersonallaw.co.z&#mitancedocs/Property Rights of India (Last visited
April 20, 2014).

14 Kusum, Cases and Material on Family law, page 4¥3.& Universal Law publishing co. 3rd ed. 2013
152002, 7 SCALE 183.
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been attacked So, it's clear from the above chae#iie court has been very important in making
sure that Muslim personal law does its job of mglksare that women are treated equilly.

Muslims' Personal Law Reforms

As many remember, in the late 1950s, while Justic®. Krishna lyer was on the bench,
Kerala's minister proposed new legislation to cleatite state's inheritance rules. Christian
women in that state face discrimination. The redswas unsuccessful in his endeavour was
that he was in opposition to the Christian eliteyshin leaders, and other opposing party
members. This is for self-evident reasons. If legige attempts to modernise the laws
governing A legal reform that benefits one religiogroup is likely to pave the way for
comparable changes that benefit all groups ofradtere faith. There is an urgent need for a
well-rounded piece of law to be developed undeir tieaction.

Because of its progressive nature, Islamic lawth@potential to form the basis of a worldwide
civil code. However, conservative Muslim culturesteevated the Quran's proclamation to its
own level and introduced many measures that restrienen's rights based on the logical
thinking of humang’Despite the fact that the ulma is only a partialisation of gender equality
achieved through reforms in other countries, admtiieory for Muslims, the Quran is the only
unifying holy text, and it also happens to be thastriorward-thinking text where the rights of
women are respected. In a perfect world, it womsluee parity for women and be the primary
source of laws protecting their rights.

Traditions about how to read the Quran say thastloégal and economic conditions of the past
shouldn't affect the present or the future. Muslafighe future This is a point supposedly made
by every major Islamic thinker, and they have reteed ijtihad's (innovative interpretation)
preeminent position. Our only means of social sddon is through our ulama. It is
conservatism, not a lack of religious approvalt #taps our ulama from using it. A further step
toward this goal is the debate over mandatory mgerregistration. A change for the better in
Islamic personal lat#

For example, in 2006, the Supreme Court orderedetferyone’s rules for mandatory marriage
registration be communicated to all states andrut@iitories. The month of July the next year,
the court was made aware that certain states hactezhlaws that applied only to Hindu

community marriages. In light of this, the courtndated mandatory registration in October
2007. People of different faiths can get married] aew laws that make this possible will go
into effect in the next three months. This was @®red interference in religious affairs by

more traditionalist members of the Muslim commungjthough in their personal statutes,
liberals emphasise one crucial point: marriagdégal union, not a social contract. deal making

16 Kusum, cases and Material on Family law, page&#34. Universal Law publishing co. 3rd ed. 2013.

17 Vimal Balasubrahmanyam, Women, Personal Laws amdttiiggle for secularism, Economic and Political
Weekly, Page 1216, Vol. 20 no 30 (July 27, 1985).

18 Asghar Ali Engineer, Abolishing Triple Talaq whatxt? Economic and Political Weekly, page 3093 86l.
no (28, July 2004).
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in Islam. In fact, an expert in Indian law who isaa member of the country's Law Commission
has said

Tahir Mahmood, an authority on Islamic law, notadttbecause Muslim marriage partners
enjoy complete legal protection under Islamic lpasties to a contract have the right to freely
determine the terms of the agreement. As longeasdhmikahnamaloes not break any shariah
law, it is lawful. Opponents of the aimplb alsotiight the fact that more moderate Islamic
scholastic traditions, such as t8bafi'i, Malik'i and Hanbali schools, all agree that the board
of directors pays no attention to the Hanafi. Consatly, it can be seen from this evidence that
there have been a number of reforms made to tlaecfngersonal lav?

Evaluation of the Muslim Women's Rights on DivorceAct of 2019

Just what is this "triple talag" thing all about?

Triple talaq, also known @kalag-e-Biddatwas a kind of divorce recognised by Islam in which
a Muslim man might legally separate from his wifdydoy saying the word "talag" three times.
The husband can divorce his wife with just the wdedaq,” and his wife need not even be
present.

A Plea for the Prohibition of Triple Talaq

Muslim women have long demanded an end to the héupnactise of Triple Talag. Shayara
Bano, a lady from Uttarakhand, had her 14-year iagarabruptly ended by her husband via a
document granting her fast Triple Talaq since sibrefused to provide the money he and his
family had demanded. The custody of their two abifdwas also something her husband had
tried to keep from her. Since this practise is urdad degrades women's worth, Shayara Bano
took it to the Supreme Couf.

The High Court's Decision:

The Supreme Court ruled that divorce is unconsgtital because a Muslim spouse can end a
marriage at their whim and fancy without making affgrt to reconcile and save it. On August
22, 2017, the Supreme Court ruled that instantidiijalaq could not be used as a way to get a
divorce because it went against Article 14 of tlas&litution. A recent Supreme Court decision
agreed with the government's claim ttehg-e-biddaigoes against the Constitution of India's
morality, the dignity of women, and the principlafsgender equality. It also goes against the
gender equity that the Constitution of India guszas.

Reforms are being sought

The Supreme Court's ruling that Triple Talaq isawrful did not stop its use. Since the Supreme
Court's ruling on the matter on August 22, 201&érdéhhave been about 100 recorded cases of
Triple Talag in the country up until December 2812, when the bill was brought to

Yibid
20 A Nakahama for Muslim Women, Economic and Politis&ekly, Vol. 43, No. 12/13 (Mar. 22 - Apr. 4,
2008).
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Parliament. The necessity for a law to effectivatyorce the Supreme Court's ruling on "Triple
Talaq" arose because no law existed to punish tivbsepersisted in using the practise and to
give victims of it access to legal remedies. Arfgigson for the project was that the government,
led by Prime Minister Shri. Narendra Modi, was deti@ed to give Muslim women justice,
dignity, and equality between men and women.

The Need for New Laws

The decision of the Supreme Court went into effiggit away on September 19, 2018, when
the Muslim Women (Protection of Rights on Marriag@jdinance, 2018, and two other
ordinances were passed. Both the Lok Sabha ardajya Sabha have approved the Muslim
Women (Protection of Rights on Marriage) Bill, 20%éhich was initially introduced on July
25th, 2019. The Muslim Women (Protection of RightisMarriage) Act, 2019 became law in
India after being signed by the country's presidamdl it applied to marriages that had already
taken place as of the 19th of September, 2018.

Punishment by Act and Sentencing Guidelines

The instant divorce given by the proclamation tddahree times is null and void according to
the Muslim Women's (Protection of Rights on Marepgct of 2019. The law penalises quick
triple talag by mandating a three-year prison se@end a hefty fine for the offending husband.
A Muslim woman who has been given talaq is als@wgifinancial support and child custody
by her husband. Finally, Muslim women have a lega} to fight back against the unfair and
arbitrary Triple Talag. This law could stop husbamgho are thinking about an extreme divorce
from going through with it

Benefits Quantification

Triple talag has become much less common sincgdkiernment, led by the Hon'ble Prime
Minister of India, Shri. Narendra Modi, took actitimough legislation, according to a number
of media reports that cite a range of sourcesudich state police agencies.

Substantial Alterations

So many Muslim women's lives will be better ofthis act is passed, and they will be better
able to escape the cycle of home violence andlgo@pudice that so many have been trapped
in.

Achievements

The elimination of Triple Talag has helped elewatanen's status in society and given them
more agency. By passing a law prohibiting the psacdf Triple Talag, the government has
preserved the constitutional, fundamental, and deatic rights of Muslim women in the
country while also bolstering their "self-relianaelf-respect, and self-confidence." After the
Act was passed, the number of reported casegt¥ talaq dropped by 82% in the first year.

21 Barbard D. Metcalf, Imrana Rape, Islamabad Law didnislamic Studies, Vol. 45 No 3, 2006 availaite
www.jstor.org (last visited on April 11, 2013).
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On August 1, 2021, "Muslim Women's Rights Day" watebrated all around the country in
light of the passing of a law prohibiting the pisetof Triple Talag.

Conclusion and Recommendations

During the 20th century, religious and politicahdiers like Zoya Hasan became important
figures. During the 20th century, religious anditzdl leaders like Zoya Hasan became
important figures. They suggested beginning thegss of having a state-level codification of
Muslim personal law enacted in the name of pulibocgharmony and a sense of self-reliance.
The Muslim Personal Law (Shariat) Application Actdathe American Muslim Act of in
addition to the Muslim Marriage Act of 1937 and Measlim Marriage Dissolution Act of 1939,
there is also the Muslim Marriage Law of 1986 totpct the rights of divorcing women.

The last one, despite its label, actually did als and A Muslim lady (who was previously
married in accordance with Muslim personal law ani is now divorced or divorced) or
women of other religions (married or divorced) wikgort to the criminal procedure code are
prohibited by Islamic law from getting a small ambof support from their ex-husband.

Therefore, it is clear from the foregoing that pablpinion should be steered toward approving
lenient rulings and certain standardised legigtetii@t provide a significant contribution toward
compensating for personal Sharia law, which idefgal code followed by Muslims. In light of
this, a public education effort against the abus®uaslim women's rights in several areas,
including marriage, divorce, inheritance, and m&aygamy, polygamy, etc. It should also be
taken into account that the 'Mahr' payment is glaitge in order to support Muslim women's
rights and work to end the practise of tadaq.

22 VVimal Balasubrahmanyam, Women, Personal Laws aadsthuggle for secularism, Economic and Political
Weekly, Page 1216, Vol. 20 no 30 (July 27, 1985).
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A case analysis on Joseph Shine v. Union of India
Bhawartha Nikhadé
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Citation — AIR 2018 SC 1676

Bench - CJIDeepak Mishra, Justice A.M khanwilkar, Justice Indalhotra, Justice D.Y
Chandrachud, Justice R.F Nariman

It has always been in the history of our countrst tiihere are certain laws that have become
archaic that they have lost their relevance ovperéod of time. The law related to Adultery
was one of such laws. We all are well aware thatltédy has been defined under Section 497
of the Indian Penal Code. The case has been maritedhe golden words in the history of
judiciary and has made Adultery no longer a crirhoféence. As during the British era, our
society was patriarchal in nature and no rights feddoms were provided to people and
hence there was no independence so the laws tmatmede were according to the British
norms and rules and also discriminatory in natéter independence this section was
challenged multiple number of times and at lastrafte struggle of many years our Hon’ble
Supreme Court struck it down on historical dat@ BtSeptember 2018.

Facts of the case

As IPC was made during British times so it was eydliscriminatory in nature and hence in
2016 our President called for a thorough revisibthe whole IPC to correct the defects. As a
result, in October 2017, Joseph Shine who is arasitlent of Kerala file a writ petition under
Article 32 of the Constitution of India into the @eme Court challenging the
constitutionality of Section 497 of IPC read witecBon 198 of Cr. P.C., being violative of
Article 14, 15 and 21. This was at first a PIL dilagainst adultery. Petitioner claimed that this
section of IPC is arbitrary and discriminatory iature and also it demolishes the dignity of
the woman. Section 497 provided for the punishment man who engaged in sexual
intercourse with another person’s wife without tisisent. On the other hand, the consenting
women had been exempted from any punishment umdemptovision. Thus, the provision
was considered as discriminatory and hence a Sejbégch was set up in order to hear the
petition.

1 Student, Law College Dehradun, Uttaranchal UnivengitUttarakhand.
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Issues Raised

1. Whether Section 497 of Indian Penal Code is unptitrary, unconstitutional
and violative of Fundamental Rights and is basedtlmm gender biased
discrimination under Article 14 and 15 of the Cam$ibn of India?

2. Whether Section 198(2) of the Code of Criminal dedure, 1973 is
unconstitutional and violative of Fundamental Raght

3. Whether the dignity of the woman is compromisedlaes to denial of her right
to self-determination?

Petitioners Contentions

Petitioner argued that this law is of British eradas discriminatory in nature. The
discrimination on the basis of sex has no ratioealus with the objective that the law
actually wants to achieve. Women had no right l® d& complaint if she finds out
about her husband being engaged in sexual inteseauith some other women. The
provision criminalizes adultery on classificatioasked on sex which has no rational
nexus. Hence it is a clear violation of Article 14.

Petitioners also took the support of Article 21 atated that two adults having sexual
intercourse with each other comes under Right teapy and has everybody has a
right to decide what he/she has to do with thetlybd'he petitioner also contended
that this law is unconstitutional as is undermities dignity of woman by not
respecting her sexual autonomy.

Such legislation also violates Article 15(3) of t@enstitution as it takes away a
woman’s right to prosecute also. It only providesnmvith right to prosecute against
adultery.

Also the problem arises when under this law onlemithe husband has a problem
with the woman having sexual intercourse with otiman and if the consent is been
provided of the same then no crime is done. Thaarty implies that woman have no
right over their body and are merely treated adtelsa Woman is treated just as the
property of the husband as if the consent is beeniged by husband then no
adultery is committed.

Respondents Contentions

The Defence taken states that Adultery is sometthiagis morally outrageous to the
society and is against the norms and rules of tlaeriage. Marriage is a pure

sacrament between the people and the crime Viothgsanctity of the society and

family. It breaks the family and deterrence shdédhere to have things into control.

When we look this matter under article 21 the tteeecertain reasonable restrictions
under Article 21that does not warrant protectiopyacy to a person who is having

sexual intercourse with a married person outsidentharriage.

The discrimination under 15(3) is saved by sayhsg ft provides state with the right

to make special laws for women and children. Kpecially designed for the benefit

of women.

Judgement
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The court while giving judgement to this case aftdraconsidering all the points from both
the sides struck down Section 497 of the IPC artdi that this Section is violative of Articles
14, 15 and 21 and declared it unconstitutional.rCalgso held that Section 198(2) of the CrPC
IS also unconstitutional to the extent it is apgible to Section 497 of IPC. Thus court also
mentioned about the previous judgements which eirggloverruled here.

Court mentioned the case of Yusuf Abdul Aziz v.t&taf Bombay In this case, the
constitutionality of Section 497 was challengedttom grounds that it violates Article 14 and
Article 15, by saying a wife cannot be a culprieevas an abettor and also held And Article
14 is a general provision and has to be read witbrdArticles and sex is just classification, so
by combining both it is valid. Court also took tbase of V. Revathi v. UOPin which the
court upheld the constitutional validity of Sectiéfi7 read with Section 198 by stating that
this provision disables both wife and husband frsumishing each other for adultery hence
not discriminatory. It only punishes an outsideiovities to destroy the sanctity of marriage.

While talking on the point of discrimination based Article 14 then Court laid down the
principle of manifest arbitrariness under which #énbitrary law shall be stuck down and held
that The classification is found to be arbitrarythe sense that it treats only the husband as an
aggrieved person given the right to prosecutetferaffence and no such right is provided to
the wife. The provision is not based on equalitg as in today’s time where women are as
equal as that of men, this provision is discrimanatand made reference of caseStiayara
Bano v. UOt regarding this.

With respect to that of Article 21, Hon’ble Supre@eurt made a glimpse on casekofS.
Puttaswamy v. UGland held that when the penal code was drafted wsmeere just treated
as chattels and no rights were provided to themnbut women’s are equal as that of men.
Hence the enforcement of forced fidelity by cuntglsexual autonomy is an affront to the
fundamental right to dignity and equality providedder Article 21. By considering all the
points the Court held that-

e Every individual has a right to choose for thélie land make an autonomous decision
regarding their sexual life.

« A crime is defined as an offence which affects etycas a whole. Adultery, on the
other hand, is an offence which tantamount to ergento the private realm.

* When this law was laid down then at that time tbeiety was gender biased and
patriarchal in nature but now so such patriarcénalik in need. Hence this law should
be made void

e This provision makes a husband an aggrieved pemsdra woman a victim. Even if
the law changes and provides equal rights to woagsinst adultery, it is totally a
private matter.

2 (1954) SCR 930.
3(2017) 9 SCC 1.
4(2017) 10 SCC 1.
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» Adultery is better left as a ground for divorce anad a crime.

Conclusion

This judgement marked as the era of transformatimhis marked with golden letters in the
history. The court while declaring this law uncatstonal took a landmark step in the Indian
legal history. The supreme Court rightly recognitteel rights and dignity of the woman and
keeping the thought in mind that women’s are nst @ihattels gave this historical judgement.
This will surely improve the condition of womentime male dominated society.

Though the judgement is a progressive one butatlyorules out the crime of adultery from

our laws and hence making the protection of thétsigpf a spouse in a marriage quite
vulnerable. Critics are also being heard on theshafssocial perspective that it will result in

breaking of marriages.

This judgement decriminalizes the offence of adyleend makes it a ground for civil wrongs
only. The Legislature should have taken this sbeg lago but nevertheless our judiciary has
been very efficient in filling the gaps and remayiredundant laws with changing societal
notions. This case gives just a vague ending te ldv but in future it will surely be
interesting in knowing that what step does the A@exrt takes for justice.



